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In the District Court of the United States in and

for the District of Montana.

No. 1583.

CARNEGIE NATIONAL BANK, Successor to the

HANCHETT BOND COMPANY, a Corpora-

tion, and MINNIE LITEBBE,

Complainants,

vs.

CITY OF AYOLF POINT, State of Montana, a

Municipal Corporation; PAYNE AVENUE
STATE BANK of St. Paul, Minnesota, a cor-

poration; JAMES G. GLEASSNER; FUL-
TON COUNTY BANK of McConnelsburg, Pa.,

a corporation; and DR. LOUIS D. HYDE,
Defendants.

Be It Remembered, that on May 22, 1930, an

Amended Complaint was filed herein, which is in

the words and figures following, to wit : [2]
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In the District Court of the United States for the

District of Montana, Great Falls Division.

No. 1583

THE HANCHETT BOND COMPANY, A Cor-

poration,

Complainant,

—versus

—

CITY OF WOLF POINT, State of Montana, a

Municipal Corporation; D. W. SCHREIBER;
PAYNE AVENUE STATE BANK of St.

Paul, Minnesota; A Corporation; JAMES O.

GLEASSNER; FULTON COUNTY BANK
of McConnelsburg, Pa., A Corporation; and

DR. LOUIS D. HYDE,
Defendants.

AMENDED COMPLAINT
To The Honorable Charles N. Pray, Judge of the

District Court of the United States, for the

District of Montana, Sitting in Equity

:

The Complainant brings this its amended com-

plaint against hereinafter named Defendants and

respectfully shows unto this Honorable court as

follows

:

1.

That the Complainant, The Hanchett Bond Com-

pany, is now and at all of the times hereinafter men-

tioned, has been, a corporation, duly organized, cre-

ated and existing imder and by virtue of the laws

of the State of New Jersey, with its principal place
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of business at 39 South LaSalle Street, Chicago,

Illinois; and is not a resident of the State of Mon-
tana.

2.

That the Defendant, the City of Wolf Point,

State of Montana, is an incorporated City of and

located in the State of Montana, being a Municipal

subdivision of the said State, and all other defend-

ants hereinafter named are located in and residents

of the several places respectively named.

3.

That the controversy in this suit is between citi-

zens of different states, and that the matter and

amount in dispute in [3] this cause exceeds the

sum or value of Three Thousand Dollars ($3000.00)

exclusive of interest and costs as will more fully

appear by the allegations herein contained.

4.

That on or about to-wit : the 10th day of March,

A. D. 1919, the said City of Wolf Point, Montana,

a corporation, by and through its Council, passed

and approved a Resolution finally ratifying and

confirming the issuance of Bonds on account of and

issued for the purpose of paying the cost of making

special improvements and constructing sewer mains

within and designated and described as Special Im-

provement District No. 12, in the sum of $37,966.53,

bearing interest at the rate of six per cent per an-

num, a copy of which said Resolution is hereto
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attached and by this reference made a part hereof

and marked ''Exhibit 1."

5.

That said bonds were issued by the said City of

Wolf Point, Montana, a corporation numbered one

to seventy-five inclusive and for the sum of $500.00

each, and were dated and delivered as follows,

to-wit

:

Bonds numbered 1 to 25 inclusive, dated Octo-

ber 9th, 1918;

Bonds numbered 26 to 54 inclusive, dated No-

vember 20, 1918;

Bonds numbered 55 to 85 inclusive, dated May
26, 1919,

that all of the said bonds matured on the first day

of January, A. D. 1929, and that said bonds are

identical in amount and date of maturity and are

in the form indicated by Exhibit 2 attached hereto

and made a part hereof, and that one bond for the

sum of $466.53 was issued and paid forthwith by

the said City of Wolf Point.

6

That all of the said bonds numbered from one

to seventy-five inclusive were to be paid in their

numerical order and callable for payment when

there were funds on hand for the payment of the

same, and that all of said bonds have been paid,

excepting, however, bonds numbered 42 to 75 inclu-
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sive, amounting to the total sum of $17,000.00, [4]

which said bonds have matured and have become

due and payable and now remain unpaid as to the

full amount of the face value thereof, together with

eight per cent, interest per annum thereon from

the date of maturity, to-wit: January 1st, 1929,

until fully paid; that certain of said bonds to-wit:

numbered 42 to 49 inclusive, have heretofore been

called for payment by said City on to-wit: May
24th, 1929; that certain of said bonds to-wit: num-

bered 50 to 52 inclusive, have heretofore been called

for payment by said City on to-wit: July 13th,

1929; that certain of said bonds, to-wit: number

53 has heretofore been called for payment by said

City on to-wit: January 18th, 1930, after the mat-

turity thereof, but said City then refused to pay

said bonds in full including interest on said bonds

accruing.

7

That for the purpose of paying said bonds and

the cost of said improvement, the City Council of

the City of Wolf Point, Montana, by said resolu-

tion of March 10th, 1919, levied and assessed a spe-

cial tax in the sum of $37,966.53 against all the

property lying within the boimdaries of said dis-

trict therein and thereby declared to be specially

benefitted by said improvements, the several lots,

pieces and parcels of land described in said reso-

lution being assessed the sums therein and thereby

fixed and determined; that said assessment and the
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sum so levied and assessed against each lot, piece

and parcel of land was made payable in ten equal

installments, with interest at the rate of 6% per

annum from the date of said resolution until paid;

and that by said resolution said assessments and

the installments thereof with interest were declared

to be an assessment fund, which was thereby irre-

vocably pledged to and for the payment of the

above described bonds; all of which will more fully

appear from the terms and provisions of said reso-

lution, copy of which is hereto attached and by

reference made a part hereof. [5]

8

That in accordance with the provisions of law

the first installment of the assessment became due

and payable during the month of November, 1919,

and said installment was in fact put into collec-

tion by the said City of Wolf Point, through the

County Treasurer of the County of Roosevelt, State

of Montana ; that the second and succeeding install-

ments of the assessments became due and payable

in the month of November in each of the years 1919

to November 30th, 1928, inclusive, and said several

installments of the assessment were in fact similarly

put into collection by the City in each of said sev-

eral years last aforesaid; that in each of said sev-

eral years the said City Treasurer of the said City

of "Wolf Point by and through the said County

Treasurer of the County of Roosevelt, State of

Montana, has received payment of portions of
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said assessment and the several installments of

the assessment thereof with interest from the own-

ers of the property, as levied and assessed and such

funds have come into the possession of said City;

that from time to time there has been certified de-

linquent certain lots, pieces and parcels of land

assessed as aforesaid, the said installments of the

assessment whereof were not paid as required by

law ; that the said County Treasurer did from time

to time collect certain of said assessments thereof

that had become delinquent and paid the same to

the said City Treasurer of the said City of Wolf

Point; but your Complainant is informed and be-

lieves and so states the fact to be that some portion

of said assessment thereof have not been collected

either by the said City Treasurer or by the said

County Treasurer, and still remain unpaid. [6]

9

That from time to time there has come into the

hands of the said City of Wolf Point and of the

said City Treasurer from the said County Treas-

urer, from collections made by them as aforesaid,

large sums of money, the exact amount of which

your co^nplaint is unable to ascertain and deter-

mine; nor is your complainant able by an exami-

nation of the records of said City to determine

how much of said moneys so collected or how much

of the principal and interest as to each of the sev-

eral installments of the assessment of Special Im-

provement District No. 12, have come into the

hands of the said City Treasurer, of said City; but
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your complainant states on its information and be-

lief that there has been paid by the owners of prop-

erty assessed as aforesaid for said improvements on

account of the bonds issued and delivered on Special

Improvement District No. 12, the sum of approxi-

mately to-wit: $43069.93, including principal and

interest, but the exact amount thereof and the

amount received by the said City on the annual in-

stallments thereof and the amount received as inter-

est, as well as the times when said owners of prop-

erty have paid one or more of the said installments,

your complainant is unable to fully ascertain and

determine; all of which funds your complainant

states should have been received, held and used by

the City of Wolf Point, and its Treasurer for the

purposes of said Improvement District No. 12 and

the payment of said bonds and interest thereon.

10

That the said City of Wolf Point and its of-

ficers and agents in such behalf, particularly the

City Treasurer by and through the County Treas-

urer, are charged by law with the duty [7] of col-

lecting the assessments of said Special Improve-

ment District No. 12, and the said City and the

City Treasurer are charged by law with the duty

of distributing and paying out such assessment

fund of and from said Special Improvement Dis-

trict No. 1 2 ; and said City and the Treasurer there-

of are trustees of such assessment fund for the

use and benefit of the owners and holders of the
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said bonds and the interest coupons therefrom,

and as such trustees are charged with the duty

to collect, hold and pay out all of such funds in

manner required by law, and to pay the funds col-

lected from each of the several annual installments

of Special Improvement District No. 12, together

with the interest collected therewith, upon the bonds

and interest coupons respectively issued against

and payable out of the several annual installments

in each of the several years as and when such bonds

and coupons were callable and for which such as-

sessments thereof were assessed, levied and col-

lected.

11

That it became and was the duty of said City

of Wolf Point and its said officials to pay out the

funds, which from time to time should be collected

by it from the several annual installments of Spe-

cial Improvement District No. 12, by calling the

bonds issued against the said District; but your

complainant says that although there has been col-

lected and come into the hands of such City and

its officials the gi'oss sum of approximately to-wit:

$43069.93, applicable to the payment of said bonds

and interest coupons, nevertheless said City and

its Treasurer have paid out and diverted certain
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of said funds belonging to said District for other

purposes, among them being as follows, to-wit: [8]

October 31, 1921, paid on auditing ex-

pense $100.00

;

November 30, 1921, transferred by Or-

dinance #100 to the contingency

fund $522.55;

January, 1922, credited to Special Im-

provement District No. 10 _ $300.00;

April 30, 1922, transferred funds to

suspense, water and general fimds of

said city $962.89;

and your complainant upon its information and

belief now charges and avers the facts to be that

the said City has not repaid the said funds so paid

out and diverted together with interest thereon

from the times of such diversion to the said Spe-

cial Im])rovement District No. 12, and that other

funds and money so collected for said District have

been misappropriated and misapplied to purposes

and in a manner to your complainant unknown

without repayments thereof, which said funds and

money so collected were properly payable only

upon the bonds and interest coupons issued against

said District, and that the total amount of the bonds

and interest coupons therefrom in fact paid by

said City and the City Treasurer is substantially

less than the total amount of said assessment with

interest which has been collected.
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That your complainant further alleges upon its

information and belief, and so states the facts to

be, that the said City and its said officials have

collected large sums of money belonging to the said

District and have held the same for long periods

of time, failing and neglecting to call bonds pur-

suant to the Statutes of the State of Montana in

cases made and provided, thereby allowing and per-

mitting interest to accumulate on said callable

bonds; and from time to time such accumulated

funds have been used to pay interest coupons which

would not have matured if bonds had been called

as required by law; which failure, negligence and

misapplication of funds of and by the said City

and its officials and agents did deplete and reduce

the total gross assessment fund of said District

applicable [9] only and irrevocably pledged to the

pa3rment of the said bonds.

13

That certain installments of the assessment of

said District as against particular pieces or parcels

of land assessed for said District, have not been

paid when due, so that the gross amount of the

assessment so levied as hereinbefore set forth has

not been collected and received by the said City,

its officers and agents; and your complainant al-

leges that the said City, its officers and agents

have failed, neglected and refused by proper action
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upon such default in payment of certain install-

ments to declare said delinquent installments to-

gether with the remaining installments of assess-

ment of said District against those certain pieces

or parcels of land so delinquent immediately due

and payable in manner as required by law, but

have permitted the special assessments and the

general taxes levied and assessed against said pieces

or parcels of land to accumulate for a long period

of time; and that the said lands have been sold at

tax sales from year to year and the title thereto

vested in the County of Roosevelt, State of Mon-

tana, and all of the right, title and interest in and

to the said lands by virtue of the assessment of the

said District has been forever lost as security for

the pajrment of the said bonds; and that the said

City has further failed, neglected and refused to

perform its duty by taking any action in the prem-

ises whatsoever so that the bonds set forth and

described in paragraph 6 hereof have remained un-

paid for many years last past.

14

That said City in levying and assessing the sum

of $37,966.53, being an amount exactly the same

as the amount of bonds issued, failed to make any

provision for interest which had accumulated upon

the said bonds from the date thereof to the date

of the resolution levying said assessment from

which date interest accrued [10] on the assessment

;
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and said City also failed to make any provision for

the interest from time to time accruing, upon bonds

subject to call by reason of collection of the several

installments of the assessments and portions there-

of, during the period between the time of payment

of assessments by the respective owners of property

and the time when such bonds were in fact called

and i)aid; that the assessment so levied in the

amomit of $37,966.53 and the interest thereon was

inadequate and insufficient to pay all of the bonds

so provided as aforesaid to be issued with interest

thereon; l)ut said City and the City Treasurer nev-

ertheless paid in full the interest coupons first ma-

turing representing interest from the date of said

bonds, and have also paid in full all other interest

coupons from time to time maturing and have paid

the bonds heretofore called for payment in full

with interest to the date of call and payment, and

by reason of such payments said assessment fund

has been depleted and reduced so that said city has

been unable to pay a large number of bonds and has

not paid bonds in the same proportion to the total

amount of bonds issued, which the amount of the

assessment heretofore in fact collected bears to the

total assessment levied and assessed; by means

whereof and by reason of the failure of said City

and the City Treasurer in the performance of the

duty owed by them as trustees for and in behalf of

the owners and holders of said bonds, the com-

plainant herein has been prevented from collect-

ing and receiving pajrment of its said bonds.
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15

That, as this complainant is informed and be-

lieves, the respective installments due and payable

from certain lots, pieces and parcels of land in the

several years from November 1919 to November

1928 inclusive were not paid when due, and have

not been paid from thence hitherto, but such lots,

pieces and parcels of land have continued in de-

fault and from year to year have been sold at tax

[11] sale and title thereto vested in the County of

Roosevelt of the State of Montana; and said City

has been put on notice of such facts by reason of

not receiving the full amount of the installments

with interest from time to time due and payable;

that said City has levied other assessments in large

amounts upon the same lots, pieces and parcels of

land assessed for special Improvement District No.

12 and certain of which lots, pieces and parcels of

land have likewise defaulted payment of such other

assessments and installments thereof and have like-

wise defaulted payment of such other assessments

and installments thereof and have defaulted pay-

ment of the general taxes levied and assessed there-

on; and that the total amounts so levied and as-

sessed, and which have become due and payable

from such lots, pieces and parcels of land have far

exceeded the value thereof so that the County of

Roosevelt of the State of Montana has been unable

to sell such lands for an amount equal to or ap-
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preaching such accumulated taxes and assessments;

that the action of said City in continuing the levying

of assessments beyond the value of the respective

lots, pieces and parcels of land constitutes a breach

of the duty which said City owed as a trustee for

and in behalf of the owners and holders of the

bonds of Special Imj)rovement District #12, and

said Cit}' having had and received the benefit of

said improvements should now be compelled to

make restitution on account of such breach of duty

to the extent that complainant and other holders

of bonds have been damaged thereby.

16

That the said City and City Treasurer have fur-

ther failed in their duty as trustees as aforesaid

in that, with knowledge of the fact that all assess-

ments were not being collected for the reasons afore-

said, so that all bonds could not be paid out [12]

of the assessment fund, they nevertheless failed

to apportion, divide and make payment of the

assessment fimd from time to time collected and

received by equitable distribution among and on

account of the several bonds outstanding and un-

paid, but on the contrary said City and the City

Treasurer continued to pay interest coupons in

full and to call and pay bonds of the lowest num-

ber to tlie prejudice of complainant and other

holders of bonds of higher number.
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17

That complainant herein is now the owner of

certain of said bonds above described to-wit: Bonds

numbered 45 to 58 inchisive and number 75 of the

aggregate face vahie of $7,500.00, which bonds

are now past due and unpaid and which amount

has been due and owing to the complainant herein

since to-wit: January 1, 1929, with interest from

that date in accordance with the law of Montana

at the rate of 8% per annum; and that all of said

bonds so owned by the complainant herein (except

perhaps bond #75) might and should have been

called and paid on or before the date of the ma-

turity thereof except that said City and the City

Treasurer thereof have failed, neglected and re-

fused to perform their duties as trustees by col-

lecting, and in due course from time to time keep-

ing said assessment fmid intact and available to

the payment of said bonds, and calling and pay-

ing said bonds in accordance with the requirements

of the law of Montana;

18

That complainant further states that the remain-

der of said bonds not so owned and held by com-

plainant are numbered and owned, as your com-

plainant is informed and believes, by the following
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nainecl persons, all of whom are now made parties

defendant hereto, namely: [13]

Bonds Numbered,

A. W. Schreiber, Carnegie,

Pennsylvania 42, 43, and 44;

Payne Avenue State Bank,

St. Paul, Minn 59, to 66 Inch

James G. Gleassner, York,

Pennsylvania 67 and 74,

Fulton County Bank, McCon-

nelsburg, Pa 68 to 72 inch

Dr. Louis D. Hyde, Owedo,

New York 73.

that all of said persons have and claim some right,

title and interest in and to said assessment fund

created and established for the payment of all of

the bonds of said Special Improvement District

No. 12, and that the interest of said persons should

now be determined and established as a part of the

equitable administration of such trust funds.

19

That the said City of Wolf Point, Montana, in

making said assessment for the purpose of paying

such bonds and in levying and assessing the several

amounts and the installments thereof against the

several lots, pieces and parcels of land benefited

by said improvement and by irrevocably pledging

such assessment fund created thereby, did thereby

become a trustee of such assessment fund for the
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equal and proportionate benefit of all holders of

such bonds issued as aforesaid, with all the duties

and obligations applicable vmder established prin-

ciples of equity to any person receiving, holding

and administering trust funds ; and said City should

now be required to make a full, true and just ac-

counting of all moneys received and disbursed on

account of the assessments of Special Improvement

District No. 12; and said City should be required

to pay all moneys which may be found due and

owing from said City upon such accounting to the

persons who may have an interest in and who may

be equitably entitled under the law to any part of

such trust funds, or unto said assessment fmid for

[14] the benefit of the holders of bonds of said

Special Improvement District No. 12; and said

City should be required to do and perform all of

those acts for the proper protection of the holders

of such bonds which may be required by, under and

pursuant to the laws applicable thereto, or by their

duty and obligation of a Trustee to the bene-

ficiaries of such trust.

20

That said City has failed in its duties and obli-

gation as a trustee and by reason thereof and by

reason, among other things, of the misapplication

and diversion of fimds, the preference of some bond-

holders over others, the failure to prorate the as-

sessment fund and to pay interest coupons with in-

terest money, and to pay bonds with the principal
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of said assessment, said City of Wolf Point has

become and is directly and generally liable to the

complainant herein as a beneficiary of such trust

funds for the use and benefit of all parties in in-

terest therein.

For as much, therefore, as your complainant is

without adequate remedy in the premises except

m a, court of equity, therefore your complainant

])rays

:

(1) That a subpoena may issue out of this

Honorable Court directed to the defendants, the

City of Wolf Point, a municipal corporation, D.

AV. Schreiber, Payne Avenue State Bank, James

G. Gleassner, Fulton County Bank, and Dr. Louis

D. Hyde, requiring and commanding them and each

of them to appear in this cause upon a day certain

and to answer the several allegations in this Bill

of Complaint contained, but not imder oath, an-

swer under oath being hereby expressly waived.

[15]

(2) That a full, true and just accounting may
be made of all the moneys collected and received

by and in behalf of said City of Wolf Point of

and from the special assessment levied for special

Improvement District No. 12, and of the disburse-

ments therefrom and of the proportionate and re-

spective amounts based upon collections applicable

to the bonds respectively issued against said as-

sessments.

(3) That the defendant. City of Wolf Point

may be decreed to pay to your (bmplainant what.



City of Wolf Point, et al. 21

if anything-, upon the taking of such account shall

appear to be due to comphxinant upon the bonds

held by Complainant issued against said Special

Improvement District No. 12 or in the alternative

that said City of Wolf Point be decreed to reim-

burse and pay into the assessment fund created

for said Special Improvement District No. 12 what-

ever amount shall appear to be due and owing

thereto, for the use and benefit of all parties in

interest therein.

(4) That the rights of this Complainant and of

the several defendants owning bonds of said Spe-

cial Improvement District No. 12 in and to said

assessment fund out of which said bonds are pay-

able may be determined and payments directed to

be made to this Complainant and said defendants

as equity may require.

(5) That the said City of Wolf Point may and

shall be required by the mandate and order of

this court to make payment of any amount which

shall be found to be due either to your Complainant

or to the assessment fund of Special Improvement

District No, 12, for the use and benefit of all par-

ties in interest therein, by the appropriation of

fimds and levy of taxes for such purpose and the

passage or taking of any and all necessary ordi-

nances and proceedings from time to time required

to that end; and that said [16] City may be fur-

ther required by the mandate and order of this

Court to collect, receive and hold all moneys and
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fund appropriated, levied and collected for the

purpose of paying the amount which may be found

due to your Complainant or to said assessment

fund and to pay such funds in accordance with the

judgment and decree of this court.

(6) That the said City of Wolf Point shall like-

wise be required by tlie mandate and order of this

Court to receive and hold any fimds which may be

hereafter collected as the proceeds of the assess-

ments upon property for said Special Improve-

ment District No. 12 and to pay such funds to your

('Omplainant as its interest therein may appear

or into said assessment fund of Special Improve-

ment District No. 12 for the use and benefit of all

parties in interest therein.

(7) That the City of Wolf Point may be re-

quired to do and perform all of those acts required

by law^ and by their duty as trustees for the use

and benefit of the several parties in interest.

(8) And that your Complainant may have such

other and further relief in the premises as equity

may require and to this Honorable Court shall

seem meet.

And your Complainant will ever pray.

MARRON & POOR,
By ARLIE M. POOR,

Its Solicitors.

[Endorsed]: Piled May 22, 1930. [17]
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Thereafter, on September 2, 1930, Separate An-

swer of defendant City of Wolf Point, Montana,

was filed herein, which is in the words and figures

following, to-wit: [18]

[Title of District Court and Cause.]

SEPARATE ANSWER OF DEFENDANT,
CITY OF WOLF POINT.

Comes now the above named defendant. City of

Wolf Point, State of Montana, and for its sepa-

rate answer to the amended complaint of plaintiff

on file herein admits, denies and alleges as follows:

I.

Admits the allegations set forth and contained

in paragraph I of said amended complaint.

II.

Admits the allegations set forth and contained

in paragraph II of said amended complaint.

III.

Admits the allegations set forth and contained

in paragraph III of said amended complaint.

IV.

Admits the allegations set forth and contained

in paragraph IV of said amended complaint. [19]

V.

Admits the allegations set forth and contained

in paragraph V of said amended complaint.
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VI.

Denies that all of said bonds, numbered from

1 to 75 inclusive were to be paid in their numerical

order and alleges that said bonds were and are

payable in the order of their registration; admits

that said bonds were callable for payment when

there w^ere funds on hand for the payment of the

same, and that all of said bonds have been paid

except bonds numbered 42 to 75 inclusive, amount-

ing to a total of $17,000.00, which said bonds have

matured; admits that on May 24th, 1929, bonds

numbered 42 to 49 were called for payment by said

City; that on July 13th, 1929, bonds 50 and 52 were

called for jiayment; that on January 18th, 1930,

bond 53 was called for payment. Specifically denies

each and every other matter, fact and thing alleged

and contained in said paragraph.

VII.

Admits the allegations set forth and contained

in paragraph VII of said amended complaint.

VIII.

Admits the allegations set forth and contained

in paragraph VII of said amended complaint. Fur-

ther answering said paragraph defendant alleges

that during the years 1919 to 1928 inclusive, in-

stallment assessments made under said resolution

became delinquent and that by reason of said de-

linquency defendant has been unable and is now

unable to collect installment assessments upon the
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property included in said District amounting to

the sum of $7890.08 with interest and penalties as

more fully appears from Exhibit "A", attached

hereto and by this reference made a part hereof.

IX.

Admits that there has come into the hands of

the [20] said City of Wolf Point and of the City

Treasurer from collections made upon installments

assessments upon the property in said District the

sum of $48,873.15, including principal, interest and

penalties, all of which funds have been and are held

by the City of Wolf Point and its Treasurer for

the purposes of said Improvement District No. 12

and the payment of said bonds and interest thereon.

Specifically denies each and every other matter,

fact and thing alleged and contained in said para-

graph.

X.

Admits that the City Treasurer is charged by

law with the duty of collecting the assessments of

said special Improvement District No. 12 by and

through the Coimty Treasurer; and with the duty

of distributing and paying out such assessment fund

of and from said special Improvement District No.

12 ; admits that said City Treasurer is charged with

the duty to collect, hold and pay out all of such

fimds in the manner required by law, and to pay

the funds collected from each of the several an-

nual installments of special Improvement District

No. 12, together with interest collected therewith
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Tipon the bonds for which such assessments were

assessed, levied and collected. Specifically denies

each and every other matter, fact and thing alleged

and contained in said paragraph.

XI.

Admits that it was the duty of the City Treasurer

of Wolf Point, Montana, to pay out the funds

Avhich from time to time should be collected by

it from the several annual installments of Special

Improvement District No. 12 by calling the bonds

issued against said District; admits that there has

been collected and come into the hands of the City

Treasurer the sum of $48,873.15 applicable to the

payment of said bonds and interest; denies that

said City or its Treasurer have paid out or diverted

certain or any of said funds belonging to said Dis-

trict for [21] other purposes or for the purposes

set forth in said paragraph or otherwise or at all;

denies that the City Treasurer and said City have

not repaid to said Special Improvement District

No; 12 any and all funds paid out or diverted;

denies that any sum or sums or funds or money

collected for said District other than as specifically

set forth in said paragraph have been misappro-

priated or diverted, without repayments thereof, or

otherwise or at all; admits that the total amount of

the bonds and interest coupons paid by the City

. Treasurer is less than the total amount of said

assessment with interest which has been collected;

alleges that there has been collected the sum of
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$48,873.15; that there has been paid out upon the

principal and interest of said bonds the sum of

$42,199.81 and that there is a balance on hand

applicable to the payment of said bonds and inter-

est the sum of $6,273.34.

XII.

Denies that said City or its officials have col-

lected large or any sums of money belonging to

said District and have held the same for long or

any periods of time, or have failed or neglected

to call bonds pursuant to the Statutes of the State

of Montana or otherwise, or have allowed or per-

mitted interest to accumulate on callable bonds;

denies that accumulated or other funds have been

used to pay interest coupons which would not have

matured if bonds had been called as required by

law, or otherwise; denies that said City or its of-

ficials or agents failed, neglected or misapplied

any funds of said District so that the gross assess-

ment fund of said District was depleted or reduced

or otherwise.

XIII.

Admits that installments of the assessment of

said District as against particular pieces and par-

cels of land included in said District have not been

paid when due ; alleges [22] that the correct amount

of such delinquent and unpaid taxes is shown upon

Exhibit "A" to this answer; denies that defendant

or its officers or agents have failed or neglected or
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refused by proper or other action upon such default

in payment of certain installments to declare said

delinquent installments together with the remain-

ing installments of assessment of said District

against those certain pieces or parcels of land so

delinquent immediately due and payable as re-

quired by law or otherwise; denies that defendant

or its officials or agents have permitted said spe-

cial assessments and the general taxes levied and

assessed against said pieces of land to accumulate

for a long or any period of time; admits that va-

rious pieces of land included in said District have

been sold at tax sales and the title thereto vested

in Roosevelt County, Montana, and all right, title

and interest in and to said lands forever lost as

security for the payment of said bonds. Specifically

denies each and every other matter, fact and thing

alleged and contained in paragraph 13.

XIV.

Denies that defendant in levying or assessing

the sum of $37,966.53, failed to make any provision

for interest which had accumulated upon the said

bonds from the date thereof to the date of the

resolution levying said assessment or otherwise;

denies that defendant failed to make any provision

for the interest from time to time accruing, upon

bonds subject to call by reason of collection of the

several installments of the assessments and por-

tions thereof or otherwise, during the period be-

tw^een the time of payment of assessments by the
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respective owners of property and the time when

such bonds were in fact called and paid, or other-

wise ; denies that the assessment levied by said City

was inadequate or insufficient to pay all of the

bonds so provided to be issued with interest ; admits

that the City Treasurer paid in full the interest

coupons first maturing [23] representing interest

from the date of said bonds, and has also paid in

full all other interest coupons from time to time

maturing and has paid the bonds heretofore called

for payment in full with interest to the date of

call and payment; denies that by reason of such

payments said assessment fund has been depleted

or reduced so that defendant has been unable to pay

a large number of bonds or otherwise; denies that

defendant has not paid bonds in the same propor-

tion to the total amount of bonds issued which the

amount of the assessment heretofore in fact col-

lected bears to the total assessment levied and

assessed by means whereof or otherwise or by rea-

son of any failure on the part of defendant or the

City Treasurer in the performance of any duty

owed by them as trustees or otherwise for or in

behalf of the owners or holders of said bonds,

or otherwise, complainant has been prevented from

collecting or receiving payment of its said bonds.

XV.
Denies that the total amounts levied and assessed

against the lands included in said District have ex-

ceeded the value thereof so that the County of



30 Carnegie National Bank vs.

Roosevelt has been unable to sell such lands for an

amount equal to or approaching such accumulated

taxes and assessments or otherwise; denies that

the action of said City in continuing the levying of

assessments beyond the value of the respective lots,

pieces and parcels of land constitutes a breach of

any duty owing by it as trustee or otherwise for

and in behalf of the owners and holders of the

bonds of Special Improvement District No. 12;

denies that said City for any reason whatsoever

should be compelled to make restitution on account

of any breach of duty or otherwise to any extent

whatsoever. Admits each and every other allega-

tion set forth and contained in paragraph 15. [24]

XVI.

Denies that said City or said City Treasurer have

failed in their duty as trustees or otherwise in that

with knowledge or otherwise, of the fact that all

assessments were not being collected for the reasons

set forth in said bill or otherwise, so that all bonds

could not be paid out of the assessment fund or

otherwise, they failed to apportion, or divide or

make payment of the assessment fund from time

to time collected and received by equitable distri-

bution or otherwise, among or on account of the

several bonds outstanding or unpaid, or otherwise;

admits that said City Treasurer continued to pay

interest coupons in full and to call and pay bonds

of the lowest number. Denies each and every other
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matter, fact and thing alleged and contained in

said paragraph.

XVII.

Denies that it has any knowledge or information

as to whether complainant is now the owner of bonds

numbered 45 to 58 inclusive and number 75. Ad-

mits that said bonds are past due and unpaid;

denies that all or any of said bonds might or should

have been called or paid on or before the maturity

thereof; denies that such non-jjayment was by rea-

son of any failure, neglect or refusal on the part

of defendant or said City Treasurer to perform

their or either of their duties as trustees as set

forth in said paragraph or otherwise or at all.

XVIII.

Denies that it has any knowledge or information

as to the matters set forth and contained in para-

graph 18 and therefore denies the same.

XIX.
Denies that said defendant, in making said assess-

ment for the purpose of paying such bonds, or

otherwise, or in levying or assessing the several

amounts or the installments thereof [25] against

the several lots, pieces and parcels of land bene-

fited by said improvement, or by irrevocably

pledging such assessment fund created thereby, or

otherwise or at all did thereby or otherwise become

a trustee of such assessment fimd for the equal or

proportionate benefit of all or any holders of such
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bonds issued as aforesaid, or otherwise; denies that

by reason of the facts alleged or otherwise defendant

became charged with all or any of the duties or

obligations applicable under the established or other

principles of equity, to any person receiving, hold-

ing or administering trust funds or otherwise;

denies that any accounting whatsoever is required

of the moneys received or disbursed on account of

the assessments of Special Improvement District

No. 12; denies each and every other matter, fact

and thing alleged in said paragraph 19.

XX.
Denies that defendant has misapplied or diverted

said or any fimds to which complainant is entitled

or otherwise; denies that by reason of any matters

alleged in paragraph 20, or otherwise or at all, de-

fendant is liable to complainant as a beneficiary of

trust fimjds or otherwise or at all.

Wherefore, having fully answered the complaint

of plaintiff on file herein defendant prays that

complainant take nothing by its complaint and

that defendant be dismissed hence with its costs.

FEANK M. CATLIN
Wolf Point, Montana.

GEORGE E. HURD
H. C. HALL
E. J. McCABE

Great Falls, Montana.

Solicitors for Defendant,

City of Wolf Point. [26]
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The defendant, City of Wolf Point, consents that

service of papers herein may be made upon the

firm of Hurd, Hall & McCabe, Great Falls, Mon-

tana.

FRANK M. CATLIN
GEORGE E. HURD
H. C. HALL
E. J. McCABE

Solicitors for Defendant.

[Endorsed]: Filed Sept. 2, 1930. [27]

Thereafter, on November 17, 1930', Order refer-

ring cause to Special Master, was duly filed and

entered, being in the words and figures following,

to-wit: [28]

[Title of District Court and Cause.]

ORDER
This cause now coming on to be heard on writ-

ten motion of the Complainant herein for a refer-

ence of this cause to a Master in Chancery, and the

Court having examined said motion and also the

Bill of Complaint and Answer thereto, and now

being fully advised in the premises:

Therefore, it is ordered that this cause be and

the same is hereby referred to G. G. Harris, of

Great Falls, Montana, an Attorney of this Court,

as a Special Master in Chancery, who shall fix a

time or times and place in the City of Wolf Point,
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Montana, at which he shall hear and receive the

evidence of all parties hereto offered in support of

the Bill of Complaint and Answers thereto ; and he

shall cause to be brought before him all witnesses

and records by subpoena as required by any of the

l)arties hereto; and he shall cause the testimony of

the witnesses to be reduced to writin?^, which with

all documentary evidence, shall be set forth in a

complete transcript of all of the evidence ; and said

Master shall thereupon return his report upon such

evidence, together with his recommendations upon

the law^ and the facts, to this Court within a reason-

able time hereafter.

Dated this 17th day of November, A. D. 1930.

CHAS. N. PRAY,
Judge.

[Endorsed]: Filed and Ent. Nov. 17, 1930.

[29]

Thereafter, on November 17, 1930, Order for

Service on absent defendants was duly filed and

entered herein, being in the words and figures fol-

lowing, to-wit: [30]

[Title of District Court and Cause.]

OEDER

This cause now coming on to be heard upon the

Petition of the complainant herein, and the court

having examined said Petition and the Bill of Com-
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plaint herein, and having heard the arguments of

coimsel and being now fully advised in the prem-

ises:

Therefore, it is now found and determined by

the court that the complainant herein by the alle-

gations of its Bill of Complaint seeks an account-

ing of, and a determination of the rights and obli-

gations of the complainant and certain defendants

as beneficiaries in and to, a certain trust fund and

trust property consisting of assessments levied upon

certain lands within the said City of Wolf Point,

a defendant herein, and the proceeds therefrom and

the lien of said assessments upon and against said

lands; and it appears from said Bill of Complaint

that the suit is brought by the complainant to en-

force an alleged legal and equitable lien upon or

claim to real and personal property within the

Montana District of the United States District

Court, consisting of the said assessments and the

I^roceeds therefrom and the lien thereof upon and

against said lands; that it further appears from

said Bill of Complaint that certain persons made

defendants thereto are also [31] the owners of cer-

tain bonds and beneficially interested with com-

plainant in said assessments, proceeds, and lien;

that all said parties are necessary and proper par-

ties hereto.

Therefore, it is ordered that the said defendants

A. W. Schreiber, Payne Avenue State Bank, James

G. Gleassner, Fulton County Bank and Dr. Louis,
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D. Hyde shall appear, plead, answer or demur to

the Bill of Complaint herein on or before the sev-

enth day of January, A. D. 1931.

And it is further ordered that unless said de-

fendants voluntarily appear herein, then the Clerk

of this court shall issue a subpoena directed to the

Marshals of the districts in which said several de-

fendants reside and such subpoenas together with

a certified copy of this order shall be sent to such

Marshals with directions to serve the same upon

said defendants not less than twenty (20) days

prior to the said seventh day of January, A. D.

1931 and to make return thereon on or before said

date.

CHARLES N. PRAY,
Judge.

[Endorsed]: Filed and Entered Nov. 17, 1930.

[32]

Thereafter, on January 12, 1931,

ANSWER OF DEFENDANTS PAYNE AVE-
NUE STATE BANK, ET AL,

Avas duly filed herein, being in the words and fig-

ures following, to-wit: [33]

[Title of District Court and Cause.]

Now come Payne Avenue State Bank, James C.

Gleassner, Fulton County Bank and Dr. Louis D.

Hyde, as defendants to the Amended Bill of Com-
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plaint herein and make this their joint and several

answers thereto as follows:

These defendants now expressly say that they

are respectively residents and citizens of the cities

and states indicated after their names, and that

they are respectively the owners and holders of

those bonds of the City of Wolf Point issued for

Special Assessment District #12 more particularly

described in the Amended Bill of Complaint as

follows

:

Name Bond Numbers

Payne Avenue State Bank, St.

Paul, Minn 59 to m Incl.

James G. Gleassner, York,

Pennsylvania 67 and 74

Fulton County Bank, McCon-

nelsburg". Pa. 68 to 72 Incl.

Dr. Louis D. Hyde, Owedo,

New York 73

and these defendants now seek the aid and pro-

tection of this Court of Equity in these proceed-

ings as beneficiaries of the trust fund and prop-

erty herein sought to be administered and of which

an accounting is sought.

These defendants answering the amended bill

of complaint and all paragraphs thereof now ad-

mit each and all the several allegations of fact and

law contained therein and in each and all the sev-

eral paragraphs thereof, [34] with the exceptions

and distinctions hereinafter specifically set forth.
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and now join in the prayer for relief as equity may
require

;

These defendants further answering say that

they deny that it became and was the duty of the

City of Wolf Point and of the Treasurer thereof

to call and pay in full any bonds out of the assess-

ment fund from and after the time when any in-

stallment of the assessment was not paid in full;

and these defendants say that the first installment

of said assessment and likewise the second and suc-

ceeding installments, together with interest payable

therewith, as to certain lots, pieces and parcels of

land were not paid when due and have not since

been paid, and the City of Wolf Point was there-

upon and thereby placed on notice that the full

amount of said assessment fimd and of the respec-

tive installments were not in fact being collected

and that the full amount of bonds as to each in-

stallment could not be paid so long as such short-

age continued, and thereupon it became and was

the duty of said City and the Treasurer thereof as

Trustees for and in behalf of the holders of all

bonds to hold, distribute and pay out the assess-

ment fund for the equal and proportionate benefit

of all such holders without preference or priority

of one bond over any other bonds of the respec-

tive installments

;

These defendants further answering say that

the total assessment levied and the several portions

thereof as against the several lots, pieces and par-

cels of land were in a fixed and definite amount

aggregating $37,066.53, against which bonds to the
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same amount were issued, and that the proceeds

therefrom constituted a fund solely applicable to

paj^ment of the principal amount of said bonds;

that said assessment and the portion thereof from

each lot, piece and parcel of land bore interest pay-

able annually and such interest constituted a fund

when collected applicable solely to payment of the

interest coupons attached to said bonds; that it be-

came and was the duty of said City and its Treas-

urer to keep each of said funds for principal and

for interest separate and apart without comming-

ling for any purpose and to hold, distribute and

pay out such funds equally among the holders of

the respective bonds and coupons; but these de-

fendants say that said City and its Treasurer in

disregard of their said duty did in fact use a part

of such principal fund in [35] pajrment of interest

coupons, and has paid all interest coupons in full

and certain bonds in full when the respective funds

applicable to said bonds and coupons were insuf-

ficient by reason of defaults in payment of assess-

ments to permit of such payments, and said pay-

ments constitute a diversion and misapplication of

trust funds to the damage of these defendants.

These defendants further answering deny that

the bonds of complainant or any of them, or any

other bonds, might and should have been called

and paid on or before the date of the maturity

thereof, or at any time, but these defendants say

that all bonds and the interest coupons therefrom

should be paid only in the proportion which the
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amount of the several installments of the assess-

ment actually collected bears to the whole of the

respective installment of said assessment as levied;

and these defendants further say that the provisions

of the Montana Statutes relating- to the levy of

assessments provide for the division and collection

thereof in eqiial annual installments, and such pro-

visions are to be read and construed in conjunc-

tion with those further provisions relating to pay-

ment of bonds and interest coupons ; that the assess-

ment herein involved was payable in ten equal in-

stallments, that bonds were issued in exactly the

amount of the assessment, and said bonds accord-

ingly were issued against and payable out of the

respective installments; that those provisions of

the statutes providing for the call of bonds for pay-

ment relate to and are to be construed only as a fix-

ing of the time for payment and not as creating or

establishing a priority of one bond over any other

bond except only to the extent that the funds col-

lected as one installment of the assessment are then

proportionately applicable to the bonds payable

from such installment when called for payment;

These defendants further answering deny that

the lien of said assessments and all right, title and

interest in and to the lands assessed, has been lost

as security for the payment of said bonds by reason

of the County of Roosevelt taking title of said

lands; but these defendants say that said assess-

ments were duly levied in accordance with the

provisions of law for the purpose of providing
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for the payment of said bonds and thereupon be-

came liens upon and against the lands assessed in

favor of the City of [36] Wolf Point as a trustee

for the use and benefit of all bonds and the hold-

ers thereof; that such assessments and the lien

thereof constitute property held by the City as

Trustee for bondholders, including these defend-

ants, and such lien continues until payment in full

of said bonds and is not subject to be divested, lost

or in any manner terminated imtil such assessments

are paid or the said bonds be fully satisfied; and

these defendants further say that any attempt to

take or any claim to said lands by tax deed or

otherwise, free and clear of the lien of the assess-

ments out of which the bonds of these defendants

are payable, would constitute a taking of property

without due process of law in violation of Article

Y of the Amendments to the Constitution of the

United States, and further would constitute an im-

pairment of the contract betw^een the City of Wolf

Point and these defendants contrary to and in

violation of Section 10 of Article I of the Con-

stitution of the United States forbidding the im-

pairment of the obligation of contracts, and these

defendants now expressly plead said provisions of

the Constitution of the United States in support

of their rights under said bonds of the City of

Wolf Point now held by these defendants.

Wherefore, these defendants now pray the same

advantage herein as though they had been com-

plainants and that all rights and equities of these
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defendants as bondholders may be ascertained and

adjudicated herein with reference to the trust funds

and trust property constituting the subject matter of

the Bill of Complaint herein; and these defendants

pray the consideration of this court of equity for the

enforcement and administration of the trust created

and established by la,w in favor of the holders of

the special assessment bonds issued by the defend-

ant, City of AYolf Point ; and these defendants pray

that said City may be compelled to reimburse the

trust funds for any amounts diverted or misapplied

therefrom and for all losses thereto by fault of

said City, and to pay to these defendants whatever

proportion and amounts may be found due and

owing to these complainants out of such trust

funds; and these defendants will ever pray for the

protection and aid of the Court of Equity.

PAYNE AVENUE STATE BANK,
JAMES G. GLASSNER,
FULTON COUNTY BANK,
DR. LOUIS D. HYDE,

Defendants.

By ROBERT N. ERSKINE,
Their Solicitor. [37]

Solicitor for defendants:

ROBERT N. ERSKINE,
111 W. Monroe St.,

Chicago.

CHARLES GORDON,
Wolf Point, Montana.

[Endorsed] : Received Jan. 8, 1931 and held for

fee. Filed Jan. 12, 1931. [38]
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Thereafter, on November 12, 1932, Report of

Special Master, and Eecommendations, were duly

filed herein, being in the words and figures follow-

ing, to-wit: [39]

[Title of District Court and Cause.]

REPORT OF SPECIAL MASTER AND
RECOMMENDATIONS

This case was filed in this Court on or about the

3rd day of April, 1930, and involves moneys due

on bonds issued by the City of Wolf Point on ac-

count of sewer construction work done in a special

improvement district created by the city.

It appears from the pleadings that the suit in-

volved four hundred lots in the city, and that the

fund was to be raised to meet the bond issue by

collection of ten annual assessments on these lots,

commencing with the year 1919 and ending with

the year 1928. A fixed amount was assessed against

the various lots and then divided into ten install-

ments which bore interest at six per cent, per

anniun; and it further appeared from the plead-

ings that many of the installments went delinquent

and a determination of the issues called for the

taking of testimony as to what payments were

made, when they were made on the installments,

and whether penalty and interest were collected,

and much other data.

And it was further made to appear by a motion

filed herein that virtually all evidence to be pro-

cured and offered [40] in the case was to come
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from the books and records of the City of Wolf

Point and county records located in the City of

Wolf Point, and it was not feasible to remove these

records to Great Falls, and that a Master should

be appointed to take the testimony at the place

where the records were located; and thereafter, on

the 17th day of November, 1930, by an order duly

given and made, and pursuant to the motion and,

by agreement of counsel, for the parties, this Court

appointed the undersigned as Special Master in

Chancery, with authority to fix a time for taking

testimony in Wolf Point, Montana, have the tes-

timony reduced to writing, and with documentary

evidence made up in a complete transcript, and

make his report thereon and recommendations to

this Court within a reasonable time thereafter.

And thereafter he duly took the oath required by

law, and, pursuant to stipulation of the parties,

the case was set down for hearing in the State

District Court Room, in Wolf Point, on Thursday,

the 30th day of April, 1931, commencing at 10

A.M.
And, at the time appointed, Messrs. Marron &

Poor appeared for complainant; Frank M. Catlin,

Esq., and Messrs. Hurd, Hall & McCabe, for the

defendant, City of Wolf Point; and Robert N.

Erskine, Esq., of Chicago, 111., for all other defend-

ants. It was made to appear at the beginning of

the hearing that the default of one defendant, A.

W. Schreiber, had been entered, (Tr. 6), but notice



City of Wolf Point, et al. 45

was given that a motion or petition would be filed

to set aside the default and make him a party plain-

tiff in the suit, his interests being identical with

those of the complainant.

All parties announced themselves ready to pro-

ceed and the Master appointed E. S. Koser (Tr. 3),

of Plentywood, Montana, as Reporter, to take and

transcribe the evidence and make a complete tran-

script. [41]

Evidence w^as introduced in behalf of all parties

and the taking of testimony completed on the 8th

day of May, 1931. The parties were then given time

within which to submit briefs after completion of

the transcript and various extensions were there-

after granted and the case finally submitted and

now, within a reasonable time thereafter, the Mas-

ter makes his report and recommendations to this

Honorable Court.

All persons named as defendants, other than the

City of Wolf Point, are bondholders and stand vir-

tually in the same position as the complainant, ex-

cept that they have taken a, somewhat different

position in their answer respecting the order in

which the bonds are payable, but the issues in-

volved were, as a matter of fact, between the de-

fendant, City of Wolf Point, on one hand, and all

other parties, on the other.

The Pleadings

The complainant, by way of amended complaint,

alleged, among other things, the jurisdictional facts,
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the passage and approval of a resolution confirm-

ing the issuance of bonds aggregating $37,966.53

to cover the cost of making special improvements,

that is, laying sewers in the special improvement

district created by the ordinance. It further al-

leges that the bonds were actually issued for the

amount, being for $500.00 each, and numbered 1

to 75, inclusive ; and an additional bond for $466.53,

which, was issued, being paid at once; that they

were registered in three groups and were payable

in numerical order; that bonds numbered 42 to 75

(tliirty-fonr bonds in all), representing the prin-

cipal sum of $17,000.00 are unpaid; that they ma-

tured January 1, 1929 and are past due; that bonds

numbered 42 to 53 have been called but that on

presentation the city refused to pay interest which

had accrued, and that the bonds remain unpaid;

that an assessment equal to the total principal

sum of the bonds, [42] namely, $37,966.53, was

made against the lots in the district to take care

of the bonds, payable in ten installments with six

per cent, interest from March 10, 1919, which was

declared j)ledged to the payment of the obligation;

that the first installment came due in November,

1919, and that this and subsequent installments

were actually put in the collection and that the

City Treasurer has each year received portions of

the assessments, with interest, but that there have at

all times been delinquencies, some of which have

been collected, but a part of which remain unpaid;

that there has come into the hands of the Treasurer
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a sum of money, the exact amomit of which is not

known to the complainant and cannot be ascer-

tained, but it believes the amount to be $43,069.93,

which was dedicated to the payment of the bonds.

The complainant further alleges that the city of-

ficers, through the County Treasurer, are charged

with the duty of collecting these assessments and

administering the trust, and further complains:

(a) That certain specified sums have been di-

verted w^hich have not been returned and which

should have been applied on the bonds;

(b) Large sums have been collected and held

for long periods without calling bonds for pay-

ment
;

(c) That the city has neglected, in cases of de-

fault, to declare the full balance immediately due,

and have allowed taxes and assessments to accu-

mulate and tax deeds have been issued, and the se-

curity lost, and that the city has taken no action;

(d) That the assessment was not sufficient in

the first place to meet the principal amomit of the

bonds and interest, but the city has nevertheless

paid interest on the bonds as it accrued and called

and paid certain bonds in full, and now [43] can-

not pay a large number of the bonds* owned by the

complainant

;

(e) That the city levied other assessments and

overloaded these lots located in the district, and

they could not be sold for the amount of the de-

linquencies and this was a breach of duty on the
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part of the city, and the city should be required

to com})ensate the complainant to the extent of the

loss resulting to it;

(f) That the City Treasurer further had knowl-

edge that on account of the delinquencies all bonds

coidd not be paid and should therefore have ap-

portioned moneys received instead of paying inter-

est and the i)rincipal sum of the bonds in numerical

order

;

(g) That all of complainant's bonds, except per-

haps No. 75, should have been paid, except for the

neglect of the city.

(h) That the city should be required to act as

trustee and further required to do all things neces-

sary for the protection of the bondholders and that

by reason of the delinquencies of the city, herein-

before recited, it has become generally liable to the

complainant.

All defendants except the City of Wolf Point

and Schreiber admitted all allegations of the com-

plaint, except as to the order in which the bonds

w^ere payable, and alleged that after a delinquency

the fund should have been prorated and that in-

terest and principal should have been kept sepa-

rate, and further alleged that the lien was not lost

through tax deed but continued.

The City of Wolf Point, by its answer, admitted

the jurisdictional facts, passage of the resolution,

assessment of the property, issuance of the bonds,

and that thov were called when funds were avail-
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able and all had been paid except numbers [44]

42 to 75, inclusive, and that others were called but

not paid. It also admitted that a tax was levied

which was to be paid in ten installments, with in-

terest at six per cent, per anmun, and that the money

was pledged to the payment of the bonds; admitted

that the assessments were put into collection but

that part of them were not paid.

The city further admits by its answer that it had

received $48,873.15 for application towards the

payment of the bonds and interest, and admitted

that there remained on hand the sum of $6,273.34.

It also admitted that the Treasurer is charged with

the duty of collecting assessments and the distri-

bution and payment of bonds and interest, and that

such assessments have not been paid and part of

the property had been sold for taxes and deed issued

and the security forever lost; further admitted

that the city paid in full interest first maturing

and has paid bonds called for payment.

The city, however, denied and put in issue the

following allegations of the complaint:

(1) Denied that the bonds were payable in

numerical order and alleged that they were payable

according to registration;

(2) Denied that the bonds bear interest at eight

per cent, after maturity, and further denied a re-

fusal to pay;

(3) Denied that the defendant was able to pay

on account of delinquencies which amount to $7,-

890.08, with interest and penalties;
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(4) Denied that funds were diverted and al-

lege that all funds were repaid which were diverted.

(5) Admitted that the city received the sum of

$48,873.15 for application to payment of the bonds

and interest, and that it still had on hand the sum
of $6,273.34; [45]

(6) Further denied that the city held money for

long periods or allowed interest to acciunulate, or

that moneys had been paid out as interest which

should not have accumulated if bonds had been

called and retired promptly; further denied that

moneys were misappropriated

;

(7) Denied that the city failed to declare all

assessments due promptly or allow^ed them to accu-

mulate
;

(8) The city denied that it failed to make proper

provision for interest on the bonds, or that the

assessments were inadequate for paying the bonds;

(9) The city denied that the fund was depleted

through payment of interest or bonds called im-

properly, or that it in any way prevented the plain-

tiff from receiving payment of its bonds

;

(10) Denied that the levies against the property

exceeded its value so that the county was unable to

sell it for the amomit due ; denied a breach of duty

to continue to levy assessments, or that the City

Treasurer in any way was delinquent in the dis-

charge of his duties

;

(11) The city further put in issue the ownership

of the bonds, and denied that the city became trustee
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witli all the attributes of such a relationship, or

that the fimd should be distributed proportionately,

or that an accounting should be made;

(12) Further denied that there was any misap-

I^lication of funds, or that the city became directly

and generally liable for the unpaid bond issue.

The pleadings briefly raise the issue of the lia-

bility of the city in connection with a bond issue of

a special improvement district within the city where

the city has been guilty of alleged delinquencies

above referred to and where it is apparent that due

to much of the property within the district going

to [46] tax deed the bond issue will not be paid in

full out of the moneys belonging to the special im-

provement district.

The Evidence in the Case

When the case came on for hearing the complain-

ant offered county records by years showing the

total special improvement taxes against the various

lots within the district, whether or not the va-

rious assessments were paid, and, if so, when, and

whether penalty and/or interest had been collected

by the County Treasurer (Tr. 22), and whether the

property went to tax deed, and, if so, the date of

issuance of the deed.

By stipulation of the parties, (Tr. 67), it was

agreed that beginning with the year 1921 it would

be necessary to offer evidence only as to the delin-

quent record, and that it would be assumed that if
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it did not appear from the record that the install-

ment became delinquent, it might be deemed to have

been paid, with interest provided for by the resolu-

tion, to the same extent as if testimony concerning

the same had been introduced.

This record did not segregate moneys collected

by the (^ounty Treasurer belonging to District No.

12, involved in this case, but merely showed all spe-

cial assessments due for the particular year, and a

determination of the amount of the assessment, in-

terest and penalty, if any collected, belonging to

District No. 12, involved extensive tabulations.

The cash book of the city, offered in evidence, dis-

closed the total amount of moneys paid over to the

city for special improvements according to the city

records, (Tr. 149). This record, however, made no

segregation of moneys belonging to Special Im-

provement District No. 12—merely showing the

total moneys paid over to the City Treasurer by the

County Treasurer for all special improvements.

Solicitors for the city offered evidence on cross-

[47] examination to show instances where penalty

and/or interest had not been collected in cases

where installments had become delinquent, (Tr.

154).

Evidence was introduced to show the amount of

delinquent taxes due in cases where deeds had been

taken, the appraised value of the property, date of

sale, amount for which sold, and the amount which

had been paid, (Tr. 168); also that the deferred

payments bear interest at six per cent, per annum.
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And evidence also was inti'oduced showing the

total delinquencies against particular lots in cases

where tax deeds had not issued, (Tr. 175).

And the complainant introduced the city's record

showing receipts of money from the County Treas-

urer belonging to this district, the payments being

allocated to the various lots within the district, (Tr.

186). This record, however, makes no mention of

penalty and/or interest in cases where the install-

ment was not paid in time and became delinquent

before payment, and had evidently been collected

by the County Treasurer, according to evidence in-

troduced in the case. (See Tr. 22, et. seq.)

The testimony disclosed the amount of money

paid by the County Treasurer to the City Treasurer

as its proportionate part of the receipts from sales

of lots in the district for which tax deeds had been

taken. The evidence, however, did not show what

part of this money belonged to District No. 12,

but it is possible, by determining the total delin-

quencies on these lots and the total delinquencies

on installments belonging to District No. 12, to de-

termine what proportionate part of the moneys

turned over to the City Treasurer belonged and

should be allocated to District No. 12. [48]

FINDINGS OF FACT

The record includes considerable other testimony

and documentary evidence offered in behalf of both

parties and the aggregate thereof made up a very
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compact and voluminous record. An analysis of this

report called for exhaustive calculations and ex-

tensive tabulations, which could not in any feasible

manner be made a ])art of this record, and it does

not appear that they would serve any useful pur-

])08e. 'Vo set up in proper form, furthermore, for

the puipse of making- a i)art of this report, would

entail considei-able expense which it does not ap-

l)ear would be justitied.

At the outset of the trial an issue was raised as

to whether, inasmuch as the complainant was seek-

ing an accounting. Equity Rule 63 was applicable,

and the city was re(piired to bring in its account in

the form of debtor and creditor. The City of Wolf

Point, which, for brevity, will hereafter be refeiTed

to as the defendant, contended that the complainant

was not entitled to an accounting and that the ac-

counting was merely incidental and the case in-

volved many other questions, (Tr. 8).

The moneys derived from special assessments

were by the city ordinance creating the district

irrevocably pledged to the payment of the bonds,

(pg. I, Exhibit 1 attached to Amended Bill of Com-

plaint). And, whether the city is to be regarded as

a trustee or as an agent of the bondholders, the

moneys coming hito the hands of the defendant

from such source, it appears, should be accounted

for and should be used only for the pui'pose of re-

tiring the bonds and pa^Hng the interest. And such

money is, in a sense, at least, trust fimds in the

hands of the city. However, in view of the numerous
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and intricate issues raised in tlie pleadings and the

fact that the defendant denied that the eoniphiin-

ant was entitled to an accounting and did account

for so nuieh money by admitting that it had re-

ceived as moneys of the district the sum of $48,-

873.15, and had on hand for application [49] to the

pa}Tnent of the bonds the sum of $6,273.3-4, (See

answer. City of Wolf Point and Tr. -106), it ap-

peared that notwithstandhig the fact that much

of the evidence to be introduced in the case was iii

the custody of the defendant, it was proper to

require the complainant to take the initiative in the

case and at least make out a prima facie ease and

establish by preponderance of the evidence the

contraverted allegations of its complaint which do

not involve the mere question of an accounting.

(Tr. 8 et seq.)

One of the issues raised by the pleadings involves

the manner in which the bonds should have been

paid. The complainant alleges that they were pay-

able in numerical order and callable when funds

were available for retirement of one of them (Par.

6 Amended Complaint). The City of Wolf Point,

on the other hand, asserts that they were payable in

order of registration (See separate answer, Cit^' of

Wolf Point) ; whereas, the other defendants take

the position that as soon as an installment of the

assessments became delinquent, then bonds should

not have been called and paid in full, but this

should have constituted notice to the City that

there was 2,"oin2: to be a shortaii'e of monevs with
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which to retire the bond issue, and that the moneys

thereafter should have been prorated.

The Master finds from the evidence that the

bonds were called and paid in numerical order ; that

while they were also retired in the order of registra-

tion, only part of those registered on a particular

date were called and paid at that time; that of the

unpaid, 42 to 54, inclusive, were registered Novem-

ber 20, 1918 and 55 to 75, inclusive. May 27, 1919,

(See Certificates on Bonds) ; and under the plead-

ings it is admitted that bonds 42 to 53 were on cer-

tain dates called for payment (See Answer of City

of Wolf Point), which did not represent the entire

number registered on a particular date. The bonds

called, it appears, were [50] not paid because inter-

est was demanded, although the evidence discloses

that there was no record of any proceeding direct-

ing the City Treasurer not to pay interest on bonds

after maturity, (Tr. 185).

A contention of the complainant, contraverted by

the defendant, is that the bonds bear interest at the

rate of eight per cent, per anmun after maturity.

The bonds provide for six per cent, per annum

"From date of registration of the bond until the

date called for redemption." It appears that the

bonds matured, if not previously redeemed, January

1, 1929, and since at that time had become due and

payable, it seems that the rate of interest there-

after would be the legal rate payable on any obli-

gation past due, but payable, of course, out of the

fund belonging to District No. 12. Since the fund
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will manifestly never be sufficient to discharge the

principal sum of the bonds, the matter of interest

does not seem important.

The evidence discloses that moneys belonging to

the district were diverted and placed in other

funds.

The Master finds that pursuant to an ordinance

designated No. 100, funds were transferred, (Tr.

184), out of the fimd belonging to this district.

These transfers were in the amounts and occurred

on the dates set opposite thereto, and were returned

on the dates appearing after the respective amounts,

as follows:

Date of Date of

Amount Diversion Repayment

$ 511.67 Jan. 23, 1922 May 6, 1929

40.00 Jan. 4, 1922

522.55 Nov. 30, 1921 "

747.00 May 31, 1922 "

1,908.32
" "

(Tr. 404, and see also Tr. 373, 379 and 392.) [51]

An examination of the bond records (Exhibit

48, separate from transcript), discloses payments

made at intervals running over the entire period,

commencing with January, 1920, following shortly

after the collection of the first installment of taxes.

From an analysis of the record of receipts of money

by the City Treasurer and a comparison with the

disbursement record, it does not appear that there

was any large amoimt of money on hand at any
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[52] (^Sc-iiediile at back of amended bill), amounted

to slightly more tlian the principal sum of the

bonds, namely, to an aggregate of 80S.OIIJS), and if

installments had not become delinquent the amomit

realized from the assessments would have been

ample to meet the bond issue. There was no evi-

dence offered respecting the value of the various

lots as to which deeds were issued.

The record reveals other special assessments

against the property in the district, but the Master

finds that the charge of excessive levies against the

property has not been proven.

He further finds, however, that the property as

to which t;\x deeds were issued, in numerous cases,

was apprised at lesss than the aggregate of delin-

quent tuxes and special assessments agarust the

lots, and were sold for less than the total amount

due. (Tr. 16S\

The M;vster further finds that the following per-

sons are the owners of the bonds nmnbered as ap-

l>ears after their res[vctive names, asrgregtiting the

respective topils appearing after the bi^nd nmubers>.

to-wit

:

4i!-44. Inol. A. W. Sohr^iWr $1,500.00 .Tr. 7>

4.V5S. Inel-

aiui 75 Har.ohett Boml Company 7,50(X00 (Tr. 61i

5i^66. Inrl. Payne Avenue State Bank
of St- Paul 4.00a00 iTr.40S^

67 aiui 74 Jame?? Olassaier 1.000.00 (Tr.-iad^

6S-7"2. Inel- Fulton County Bank of

MeConuelsburir 2.500.00 ^Tr 4<>9

To Dr. Loufe D. Hyxle 500.00 iTr-40c>^
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With regard to the issues raised in the complaint

and in the joint brief of the complainant and de-

fendants, other than the City of Wolf Point, that

the City Treasurer has been [53] derelict in the

discharge of his duties and that other officials of

the city and coimty have been guilty of delinquen-

cies with resi)ect to this bond issue, the Master finds

that some of the assessments became delinquent in

1919 (See Tr. 22, et seq.), and that each succeeding

year numerous assessments became delinquent and

remained unpaid; that money belonging to the dis-

trict was collected through the County Treasurer;

that deeds to property were not taken on 1919 de-

linquencies or delinquencies for succeeding years

until 1929; that the evidence does not disclose that

upon an assessment becoming delinquent the Treas-

urer took any action with a view of declaring all

subsequent assessments immediately due and pay-

able, (Tr. 185) ; that subsequent to the passage of

Chapter 96, Laws of 1923, the assessments were

collected in two installments, although at the time

the bonds were issued they were delinquent if not

paid in November.

The records kept by the officials were inadequate

and from the records introduced in evidence, it was

impossible to determine readily what moneys were

turned over to the city which should have been allo-

cated to District No. 12.

The records of the city offered in evidence do

not disclose the exact date when moneys were re-



City of Wolf Point, et at, 61

ceived by the city, (Tr. 186). The city records of-

fered do not show what moneys were turned over as

penalty and interest, (Tr. 186), yet the total moneys

receipted for by the city and the admissions indi-

cate that such funds were accounted for by the

county.

Kegarding the contention of complainant that

the proper city official did not certify the amount

due in special assessments each year, a finding is

made that the amount was certified by an official

of the city, namely, the City Clerk.

The county failed to collect penalty and/or inter-

est in some cases where the installments had become

delinquent even though the penalty had not been re-

mitted by legislative enactments, (e. g. Tr. 123.) [54]

The city records introduced did not show pay-

ments applicable to various lots received from the

county after the issuance of tax deeds, (Tr. 186).

The record bears out the charge that lots were sub-

divided subsequent to the imposition of the assess-

ment, (e. g. Tr. 118, Lot 8, Block 6, et al.) ; that

taxes were delinquent on a number of lots for more

than thirty-six months prior to the institution of

this action as to which tax deeds had not been

applied for.

There is no evidence that the bondholders made

any protest or initiated any action on account of

the matters complained of until this suit was filed.

They made no demand for a return of the moneys

diverted to which reference has heretofore been

made, (Tr. 395).
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Three bonds were presented but not paid because

interest thereon after maturity was demanded, (Tr.

399).

The city, at the close of the hearing, tendered the

sum of $6,710.39 in Open Court, which, by stipu-

lation, it was agreed, should be left in the hands of

the city, (Tr. 405).

The city has admitted that it has received the

siun of $48,873.15 for special assessment District

No. 12, and an analysis of the testimony and docu-

mentary evidence offered conclusively establishes

that due to numerous cases of delinquencies in the

district and non-payment of assessments, the amoimt

tuined over to the city by the county, representing

collections for the district, could not have exceeded

this amount. The answer of the city was filed Sep-

tember 2, 1930.

The Master finds that the defendant issued sev-

enty-six bonds against the district, one of which,

for $466.33, was paid at once ; that bonds numbered

1 to 41, inclusive, have since been paid; that it has

paid out the total principal sum of $20,966.33, and

the further sum of $16,874.58 as interest; that up

to and including January 18, 1930 it had paid out

the total [55] sum of $37,840.91 in discharge of

bonds and payment of interest on the bond issue of

District No. 12; and that no further or additional

disbursements had been made, chargeable to District

No. 12.
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A finding- is further made that by reason of the

number of lots which had gone to tax deed, and the

amount for which many of the lots have been re-

sold, it does not aj^pear that sufficient will be real-

ized from its proportionate part of the purchase

price, or from delinquencies in cases where deeds

have not issued, to ever discharge the bond issue in

full ; that at the time of the hearing there remained

a substantial su^m due to the district on delinquent

assessments in cases where tax deeds had not issued,

part of which may have been or may hereafter be,

collected; and there was also a large part of the

purchase price of lots sold on contract after the

issuance of tax deed unpaid, and the district mil be

entitled to its proportionate part of moneys collected

on these contracts.

A further finding is made that $17,000.00, repre-

sented by thirty-four bonds, remains unpaid; that

interest thereon has been paid to date of maturity

of the bonds, to-wit, to January 1, 1929.

Conclusions of Law
The county was not a party to this suit, nor was

any official of the city or coimty, and the issues are

between the city and the bondholders. The bond-

holders, by charges, which they have for the most

part sustained by proofs, raise issues which it ap-

pears naturally fall under three heads:

(1) Whether they are entitled to an accounting

on the part of the city in this case

;
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(2) Whether, by reason of acts of omission and

commission comphiijied of, as to which findings

have been made above, [56] it can be said that the

city has been negligent and that the bondholders

have, as a result, suffered damages, and the city

should respond to the extent of the loss suffered ; or,

(3) Whether, by reason of such acts, the fact

that the bonds are payable out of a particular fmid

can be cast aside and moneys taken from the gen-

eral coffers of the city, under process of this Court,

with which to discharge the bond issue in full, on

the theory that a general liability has resulted.

Improvement bonds do not ordinarily create a

personal liability against the municipality and gen-

erally an action cannot be maintained on the bonds

to recover a general judgment.

Steiner v. Capital Heights (Ala.) 105 So. 662.

But, if the fmids are in the district to meet the

obligations, the relation between the city and the

bondholder is then virtually that of debtor and

creditor, recourse, however, being limited to a par-

ticular fund.

If the administration of the fund has been reg-

ular and there is no money in it with which to

liquidate the bondholder's claim, he has no recourse.

Other issues have been raised in this case, how-

ever, and, as solicitors for the bondholders have

said, this is not so much a suit on the bonds as by

reason of the bonds.
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that the city is a trustee in such a case (Joint Brief

of complainant and other bondholders), and with

this we agree insofar as those cases hold that the

money coming into the hands of the city belonging

to the fund must be allocated to the payment of

bonds, and dedicated to that purpose and used for

no other.

The decisions cited by the complainant and the

solicitors for the defendant appear to be in har-

mony with this rule but there appears to be a con-

flict of authority as to the extent of diligence the

city is required to show in bringing about the pay-

ment of special improvement taxes. Some decisions

cited by complainant hold that the city must be alert

and exercise a high degree of care and diligence

in attempting to bring about a collection of the

assessments, and that it must be guilty of neither

acts of omission or commission. On the other hand,

[58] counsel for the defendant have cited numerous

western decisions from which it is to be inferred

that the city can assume a passive role and if in-

stallments are not being taken care of, it is for the

bondholders to initiate some action for the purpose

of safe-guarding their interests. None of the deci-

sions hold the city to be a guarantor of collection

or payment. This would be virtually tantamount to

a general liability on the part of the city.

Securities of this kind are regarded as precarious

and subject to certain hazards, not affecting secur-

ities which are payable out of a general fimd.
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On the one hand, however, numerous authorities

state the rule to be that the city is liable as a trustee

for failure to collect the assessments and require

the city to do everything reasonably necessary and

to exercise great diligence to accomplish that end.

6 McQuillan Municipal Corporations, Par.

2428.

But the Supreme Court of Montana, in Gagnon

vs. City of Butte, 75 Mont. 279, said:

''Primarily the City of Butte incurred no

personal liability to the contractor who did the

work. It w^as merely constituted an instnunen-

tality of the law in initiating and carrjdng out

the improvements and in collecting the money

due upon assessments made by it against the

property benefitted in order to pay the obliga-

tions incurred in execution of the work. * * *

The plaintiff because of his interest in having

the obligations paid, was required to know that

which was being done or left undone in the

premises by the city treasurer, and was af-

forded ample remedy under the law to compel

the city treasurer to follow the mandates of

the statute in the subjection of property em-

braced within the improvement district to the

payment of the assessments levied. Consequent

to the nature of the bonds and the law author-

izing their issuance he had a special interest in

seeing that the city treasurer made collection
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of all delinquent assessments within the im-

l)rovement district or subjected the property

benefited to sale where the owners thereof had

failed to pay the tax, whereas the general tax-

payers would, in most instances, be entirely

oblivious of the failure of the city treasurer to

perform his simple duty in this [59] respect

and of possible consequences."

This Honorable Court, in Lumbermens' Trust

Conipany v. The Town of Ryegate, cited by counsel

for the defendant, expounded this same doctrine,

and, while that case has been reversed on appeal, it

does not appear that the reversal was the result

of the Appellate Court's disapproval of the rule

announced.

The lack of harmony in the decisions seems to be

in connection with the acts of omission and com-

mission of the city and its officers.

See Note Goddard v. Inhabitants, etc., 30

A. S. R. 376.

Since this case involves a local question, it ap-

pears that the Laws of the State of Montana should

be the rule of decision. The conclusion is therefore

reached that the city, in the administration of this

fimd, is a mere conduit for receiving moneys be-

longing to the district and passing them on to the

bondholders. It may be likened to a conduit because

of the fact that no part of the funds should be in-

tercepted, and it should deliver to the bondholders
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all that it receives and because also its administra-

tion of the fund may be passive and not active.

It is furthermore the opinion of the Master that

the preponderance of the evidence does not estab-

lish that the bondholders suffered any loss by reason

of the acts of the city, assmning that it was the

duty of the city to actively and with diligence en-

deavor to collect the assessments. What has been

said, however, has no application to the right of

the bondholders to collect interest on account of di-

version of funds. The rule adhered to in this juris-

diction is based upon the theory that to require the

general taxpayers to discharge the obligations

would be to compel one who had received no benefit

to pay an indebtedness which was not his. If the

city diverted and used money belonging to the fund,

however, the general taxpayer was benefited [60]

thereby and the bondholder was damaged to the ex-

tent of interest at the rate provided for in the bond

and the conclusion is therefore reached that the

city should be required to respond to the extent of

interest at six per cent, per annum from date of

diversion of the various amounts until repayment.

3.

In view of what has been said, it is the opinion

of the Master that the facts do not justify holding

the city generally liable but that the judgment,

however, should be in favor of the bondholders for

the amount of moneys the city has received belong-
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ing to the district, less the amount actually dis-

bursed ill retiring bonds and payment of interest

accruing on the bonds ; and for a further sum equiv-

alent to interest on the various amounts diverted as

aforesaid.

This claim is not barred by the statute of limita-

tions or due to laches of the bondholder, as it ap-

pears interest was regularly paid and the bonds did

not mature until the first of January, 1929. All

bonds having matured prior to the time when cer-

tain of the unpaid bonds were called for payment

and moneys not being available for payment of the

entire issue at that time, the money, being trust

money, should be prorated among the bondholders

appearing in the case and whose appearance may
hereafter be allowed.

Jewell V. City of Superior, 135 Fed. 19;

Rater v. City of Superior, 91 N. W. 651.

Solicitors for complainant and other bondholders

strenuously assert in their brief that from the time

of the first delinquency in the payment of assess-

ments, which occurred in 1919, the city should have

been put on notice that the issue was not going to

be paid in full and the money should thereafter

have been prorated. No complaint was lodged with

the city officials, however, and from aught that ap-

pears in the record the method of re- [61] tirement

of bonds in numerical order was entirely satisfac-

tory to the holders until the city refused to pay

interest after maturity on bonds called for payment.
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RECOMMENDATIONS
The Master therefore hereby respectfully makes

the following recommendations to this Honorable

Coui-t

:

1. That this Court, by its judgment and decree

find:

(a) That A. W. Schreiber is the o\\aier of

three bonds and there is due and owing to him

on said bonds, payable in the manner hereafter

provided, out of moneys belonging to the spe-

cial fund of District No. 12, City of Wolf

Point, the sum of $1,500.00, together with in-

terest thereon at 8% per annum from January

1, 1929;

(b) That the Hanchett Bond Company is

the owner of fifteen bonds and there is due

and owing to it on said bonds, payable in the

manner hereafter pro\dded, out of moneys be-

longing to the special fund of District No. 12,

City of Wolf Point, the sum of $7,500.00, to-

gether with interest thereon at 8% per annum

from January 1, 1929;

(c) That the Payne Avenue State Bank of

St. Paul, Minnesota, is the ow^ner of eight

bonds and there is due and owning to it on said

bonds, payable in the manner hereafter pro-

^dded, out of moneys belonging to the special

fund of District No. 12, City of Wolf Point,

the sum of $4,000.00, together with interest

thereon at 8% per annum from January 1,

1929:
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(d) That James Glassner is the owner of

two bonds and there is due and owing to him on

said bonds, payable in the manner hereafter

provided, out of moneys belonging to the spe-

cial fund of District No. 12, City of Wolf

Point, the sum of $1,000.00, together with in-

terest thereon at 8% per annum from January

1, 1929;

(e) That the Fulton County Bank of Mc-

Connelsburg, Pa., is the owner of five bonds

and there is due and owing to it on said bonds,

payable in the manner hereafter provided, out

of moneys belonging to the special fund of

District No. 12, City of Wolf Point, the smn

of $2,500.00, together with interest thereon at

8% per annum from January 1, 1929; [62]

(f ) That Dr. Louis B. Hyde is the owner of

one bond and there is due and owing to him on

said bond, payable in the manner hereafter pro-

vided, out of moneys belonging to the special

fund of District No. 12, City of Wolf Point,

the sum of $500.00, together with interest

thereon at 8% per annum from January 1,

1929;

2. ^rhat moneys received by the city since the

filing of the answer or hereafter coming into the

liands of the city, belonging to District No. 12, shall

be prorated among the bondholders according to

Iheir several claims;
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3. That the Court find that the city had on hand,

at the time it filed its answer herein, as funds be-

longing to the district, the sum of $11,032.24, and

that a judgment in favor of the bondholders, against

the city, be granted accordingly, and the moneys

derived therefrom be prorated;

4. That the Court further grant judgment in

favor of the bondholders for interest at six per cent,

per amium on:

$ 511.67 from January 23, 1922 to May 6, 1929;

40.00 '' ''
4, '' '' '' ''

"

522.55 " November30, 1921 '^ " ''
''

2,655.32 '' May 31, 1922 '' '' '' ''

being a total of $1,355.83; to also be pro-rated;

5. That if it is at any time made to appear by

petition of a judgment creditor, or creditors, herein,

that any part of the judgment remains unpaid and

moneys have been collected belonging to the district

which should be applied to the payment of the

judgment, an order to show cause may be issued

herein on such petition;

6. That complainant and the bondholders have

judgment for their costs herein; that the total costs

in this action. Case No. 1583, and in Case No. 1887,

a companion case heard at the same time, be di-

vided, pursuant to stipulation of the parties, (Tr.

Case 1887, p. 3), in the ratio of Five-sixths of the

cost to be assessed in this case, and One-sixth

charged to Case No. 1887; [63]
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7. That tlie aggregate charges of the reporter

were $528.30 and have been paid by the parties ; the

expenses and compensation of the Master have not

been allowed or paid, and a separate application

for allowance and an order directing payment

thereof will be made.

Dated November 9, 1932.

Respectfully Submitted,

G. G. HARRIS
Special Master.

November 12, 1932,

Copies Mailed as Follows:

MESSRS. MARRON & FOOR,
Wolf Point, Montana;

FRANK M. CATLIN, ESQ.,

Wolf Point, Montana;

MESSRS. HALL & McCABE,
Strain Building,

Great Falls, Montana;

ROBERT N. ERSKINE, ESQ.

c/o Kraft & Erskine,

Harris Trust Building,

Chicago, Illinois.

[Endorsed]: Filed Nov. 12, 1932. [64]

Thereafter, on November 25, 1932, Exceptions of

City of Wolf Point, Montana, to report and recom-

mendations of Special Master, were duly filed

herein, being in the words and figures following,

towit: [65]
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[Title of District Court and Cause.]

EXCEPTIONS TO REPORT AND RECOM-
MENDATIONS OF SPECIAL MASTEB

Comes now the above named defendant, City of

Wolf Point, and excepts to the report and recom-

mendations of the Special Master filed herein on the

12th day of November, 1932, as follows:

1. Excepts to the finding of the Master appear-

ing on page 12 of said report that the evidence dis-

closes no record of any proceedings directing the

city treasurer not to pay interest on bonds after

maturity, for the reason that said finding i,s con-

trary to the evidence which discloses that the City

Treasurer was directed by the Mayor of said City

not to pay interest on bonds after the maturity

thereof.

2. Excepts to the finding of said Master appear-

in on page 12 with relation to the payment of inter-

est upon said bonds after maturity at the legal rate

for the reason that said finding is contrary to

law. [^66^

3. Excepts to the finding of said Master appear-

ing on page 12 with relation to the division of fimds

belonging to said district for the reason that said

finding is not sustained by the evidence in said

cause and is contrary to the evidence appearing

therein.

4. Excepts to the finding of said Master appear-

ing on page 13 with relation to the failure to re-
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irnburse said district in the amount of $100.00 for

the reason that said finding is not sustained by the

evidence in said cause and is contrary to the evi-

dence therein.

5. Excepts to the finding appearing on page 14

Avith relation to the sale of property for delinquent

taxes for the reason that said finding is incomplete

in this, that it does not disclose that said property

was sold by the County of Roosevelt for such de-

linquent taxes and not by the City of Wolf Point.

6. Excepts to the finding of the Master appear-

ing on pages 14 and 15 with relation to the derelic-

tion and negligence of the city ti^easurer and other

city and county officials for the reason that said

finding is not within the issues of said cause, neither

the city treasurer nor any other city or county offi-

cial having been made a party to this action, and

for the further reason that said finding is incom-

plete in that it does not find that the property in-

volved was sold and deeds taken thereto by the

county treasurer of Roosevelt county.

7. Excepts to the finding of said Master appear-

ing on page 16 with relation to the sum of money

received by the City for Special Assessment Dis-

trict No. 12, for the reason that said finding is not

sustained by the evidence and is contrary to the

evidence adduced at said cause.

8. Excepts to the finding of said Master appear-

ing on pages 16 and 17 with relation to the amount

paid by said [67] city out of funds belonging to
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said District No. 12, for the reason that said finding

is not sustained by the evidence and is contrary to

the evidence adduced at said hearing.

9. Excepts to the conclusion of said Master ap-

pearing on page 19 that the money collected by the

city and belonging to said Special Improvement

District is trust money and that the relation of

debtor and creditor does not exist as to it for the

reason that said conclusion is contrary to law.

10. Excepts to the conclusion of said Master ap-

pearing on pages 21 and 22 with relation to the

payment of interest on fimds alleged to have been

diverted from said Special Improvement District,

for the reason that said finding is in conflict with

the finding of said Master *'that the evidence does

not establish that the bondholders suffered any loss

by reason of the acts of the City" and for the fur-

ther reason that said conclusion is contrary to law.

11. Excepts to the conclusion of the Master that

the claim of said bondholders is not barred by laches

in the statute of limitations for the reason that said

conclusion is contrary to the evidence and the law\

12. Excepts to recommendation number 3 ap-

pearing on page 24 of said report upon the ground

and for the reason that said recommendation is not

sustained by the evidence adduced in said cause,

and in fact is contrary to the evidence therein.

13. Excepts to recommendation number 4 ap-

pearing upon page 24 of said report for the reason

that said recommendation is not sustained by the
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evidence adduced in said cause and is contrary to

such evidence and is contrary to law.

14. Excepts to recommendation number 6 ap-

pearing upon page 24 of said report for the reason

that said recommendation is not sustained by the

evidence adduced in said cause [68] and is con-

trary to said evidence, and for the reason that as

appears from the evidence in said cause and the

law applicable thereto the defendant City of Wolf

Point should have judgment herein for its costs.

Dated this 22nd day of November, 1932.

FRANK M. CATLTN
HALL & McCABE

Attorneys for Defendant

City of Wolf Point.

[Endorsed] : Filed Nov. 25, 1932. [69]

Thereafter, on December 14, 1932, Order Allow-

ing Fees of Special Master, and directing payment

thereof, was duly filed and entered herein, being

in the words and figures following, to-wit : [70]

[Title of District Court and Cause.]

ORDER ALLOWING FEES OF SPECIAL
MASTER AND DIRECTING PAYMENT

A petition for allowance of fees having been filed

herein by the Special Master in the case, and it

appearing therefrom that the charges made and the

expenses alleged to have been incurred by the Mas-

ter are fair and reasonable,
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It is ordered that the sum of $495.00 be, and the

same is hereby, allowed as fees and expenses of G.

G. Harris, Special Master in Chancery herein ; and.

It is further ordered that the same be forthwith

paid by the defendant City of Wolf Point, such

disbursement to be assessed as part of the costs in

this case, and if not paid within 15 days, the Master

may have execution issued therefor.

Done this 14th day of Decei:nber, A. D. 1932.

CHAELES N. PRAY
Judge.

[Endorsed] : Filed and entered Dec. 14, 1932. [71]

Thereafter, on January 9, 1933, Exceptions to

Report and Recommendations of Special Master

were filed by the complainant herein, being in the

words and figures following, towit: [72]

[Title of District Court and Cause.]

EXCEPTIONS TO REPORT AND RECOM-
MENDATIONS OF SPECIAL MASTER.

The complainant together with the defendant

bondholders except to the report of the Special

Master in Chancery in this cause in the following

particulars

:

1. The finding (Report pp. 16) that one bond

in the amount of $466.33 was issued and paid at

once is not in accordance with the records of the

Citv in evidence. Reference is made to the bond
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register of the City in evidence as complainant's

Exhibit 39. (Note:—Brief for counsel of the City

in support of exceptions, at page 7, concedes that

bonds were paid only in the amount of $20,500.00

instead of $20,966.33 as foimd by the Master.)

2. The conclusion (Report pp. 21) that the City

in the administration of this fund is a mere conduit

for receiving moneys belonging to the district and

passing them on to the bondholders, and further

that the administration of the fund by the City may
be passive and not active, are not in accordance

with the law whether as expressed in the statutes

or by [73] the decisions of any courts. These con-

clusions are not in accordance with the findings of

the Master's report which plainly indicate that the

City did have some active duties to perform.

3. The Master should have found what duties

were proper to be performed by the city pursuant

to the statutes of Montana and the extent to which

such duties had not been performed and what should

be done in the future in the fulfillment of those

duties.

4. The conclusions (Report pp. 21) that the evi-

dence does not establish that the bondholders suf-

fered any loss by reason of the acts of the City is

contrary to the findings of the Master's report. The

actual losses sustained are matters of computation

which should have been made by the Master from

the evidence before him.
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5. The Master should have found as to all those

cases where the full amount of an assessment with

penalty and interest had not been collected either

(a) that it was the duty of the City to now proceed

to make collection of the balance; or (b) if it should

appear that such balance was now uncollectible by

reason of the failure of the City to collect in due

course, that the city thereby became liable for the

amount which should have been collected with the

computation of such amount.

6. The conclusion (Report pp. 22) that the in-

terest to be allowed upon diverted funds should be

the rate provided for in the bonds is not in accord-

ance with the law or the facts in this case. The

Master should have found that the liability of the

City is to make restitution to the District No. 12

fund of the amount diverted therefrom together

with interest at the legal or statutory rate of eight

per cent (8%).

7. The third recommendation (Report pp. 24)

should show the balance on hand larger to the ex-

tent of $466.33, inasmuch as there was no payment

of such bond as referred to in Exception No. 1

above.

8. The fourth recommendation of the Master

(Report pp. 24) should have included an amount

of interest computed at eight per cent (8%) in-

stead [74] of six per cent (6%).

9. The Master should have recommended a judg-

ment upon the bonds with the condition of payment
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from the District No. 12 fund, as a basis for manda-

tory relief.

10. The Master should have recommended man-

datory relief requiring the City to fully perform

its duties.

ROBERT N. ERSKINE
CHARLES GORDON

Soli, for deft, bondholders.

ARLIE M. FOOR
Soli, for Complainant.

[Endorsed] : Filed Jan. 9, 1933. [75]

Thereafter, on January 10, 1933, Order substitut-

ing Carnegie National Bank as Plaintiff, was duly

filed and entered herein, being in the words and

figures following, towit: [76]

[Title of District Court and Cause.]

ORDER
This cause now coming on to be heard upon the

Petition of the Carnegie National Bank, a resident

of the City of Carnegie, in the State of Pennsyl-

vania, and it appearing and the court now finding

that said Carnegie National Bank now holds all

right, title and interest by assignment of the inter-

est of the Hanchett Bond Company in and to these

proceedings and in and to the bonds sued for of

District #12 of the City of Wolf Point, and being

now fully advised in the premises;
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Therefore, it is ordered, that the Carnegie Na-

tional Bank be and it is hereby substituted as Com-

plainant in the above entitled cause in place and as

the assignee of The Hanchett Bond Company,

all proceedings in this cause to stand without

prejudice as though said Carnegie National Bank

had originally been a party hereto.

CHARLES N. PRAY
Judge.

[Endorsed] : Filed and entered Jan. 10, 1933. [77]

Thereafter, on January 10, 1933, Order vacating

default of A. W. Schreiber, etc., was duly filed and

entered herein, being in the words and figures fol-

lowing, towit: [78]

[Title of District Court and Cause.]

ORDER

This cause now coming on to be heard upon the

Petition of Minnie Luebbe, a resident of the City

of Carnegie and State of Pennsylvania, and the

court having examined said Petition and being now
fully advised.

Therefore, it is ordered, that the default hereto-

fore entered in these proceedings against one A. W.
Schreiber, as a defendant, be and the same is hereby

set aside; that the said Minnie Luebbe be substi-

tuted in these proceedings in place of said A. W.
Schreiber as the owner of bonds numbered 42, 43
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and 44, issued for Improvement District #12, City

of Wolf Point ; and that the said Minnie Luebbe be

and she is hereby permitted to join in these pro-

ceedings with the complainant, the amended Bill of

Complaint herein and all proceedings in this cause

to stand as though the said Minnie Luebbe were

originally a party hereto.

CHARLES N. PRAY
Judge.

[Endorsed] : Filed and entered Jan. 10, 1933. [7,9]

Thereafter, on January 10, 1933, Order granting

leave to amend answer of Payne Avenue State

Bank, et al, was duly filed and entered herein, being

in the words and figures following, towit [80]

[Title of District Court and Cause,]

ORDER
This matter now coming before the court upon

the motion of the defendants, Pajme Avenue State

Bank, James G. Gleassner, Fulton Coimty Bank

and Dr. Louis D. Hyde, to amend the Answer here-

tofore filed by them, and the Court having exam-

ined said Motion, considered the suggestions made

in support thereof, and being now fully advised in

the premises.

Therefore, it is ordered that leave be and is

hereby granted to the above named defendants to

amend their Answer heretofore filed in these pro-
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ceedings and the said Answer shall be deemed to be

amended on its face by substituting the words and

numerals "Section 1 of Article XIV" in place of

the words and numeral ''Article V," wherein ref-

erence is made in said Answer to Article V of the

Amendments to the Constitution of the United

States.

CHARLES N. PRAY
Judge.

[Endorsed] : Filed and entered Jan. 10, 1933. [81]

Thereafter, on January 10, 1933, Order directing

payment to certain bondholders, was duly filed and

entered herein, being in the words and figures fol-

lowing, towit: [82]

[Title of District Court and Cause.]

ORDER
This cause coming on to be heard u])on motion

of complainants and defendant bondholders, and

upon the report filed herein by the Special Master

in Chancery in this cause, and upon exceptions

filed thereto with briefs and oral arguments pre-

sented by all parties;

And it appearing from said report that the City

of Wolf Point has heretofore tendered as payment

upon the bonds issued for District No. 12 the sum

of $6710.39 which sum has been held by said City

by consent of all parties subject to the order of the
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court, and the Master has recommended the pro

rata distribution of all sums upon all outstanding

bonds found to be in the amoimt of $17,000.00.

And the holders of all bonds being before the

Court in this cause, and now in open court having

consented to such pro rata distribution, and the

City of Wolf Point making no objections thereto;

and all parties having consented to an immediate

I^ayment of a part of such moneys without preju-

dice to the rights of any of the parties hereto upon

any other issue in this cause, subject only to the

retention of a sufficient [83] amount to protect

against any costs in these proceedings.

Therefore, it is ordered that this cause shall be

taken under advisement by the Court upon the re-

port of the Special Master and upon the exceptions

now on file thereto, and upon the briefs and oral

argument filed and presented, with leave to the de-

fendant, City of Wolf Point to file a further reply

brief if so advised.

And it is further ordered that the City of Wolf

Point may and shall pay to the holders of such

bonds of Improvement District No. 12 the total

sum of $4590.00. Such payment to be made in pro

rata proportion upon all bonds, being pajanent of

27 per cent of the face amount of such bonds to be

endorsed upon each bond ; and the Treasurer of the

City of Wolf Point is hereby authorized to make

such payment to the solicitors appearing herein

for all bondholders, Arlie M. Poor and Robert Ers-
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kine and to take the receipt of said solicitors for

such payment; and the Clerk of Court is hereby

authorized and directed to endorse such payment

on all such bonds now on file herein as evidence in

this cause.

Dated this 10th day of January, 1933.

CHARLES N. PRAY
Judge.

Approved

H. C. HALL
ROBERT N. ERSKINE
ARLIE M. FOOR.

[Endorsed] : Filed and entered Jan. 10, 1933. [84]

Thereafter, on May 2, 1933, Memorandum Deci-

sion on Special Master's Report, was filed herein,

being in the words and figures as follows, tow^it:

[85]

[Title of District Court and Cause.]

MEMORANDUM DECISION.

The court has given consideration to the two

suits of the Hanchett Bond Company, a corpora-

tion, against the city of Wolf Point, and others,

numbers 1583 and 1887, the reports of the Special

Master, George G. Harris, in both cases, arguments

and briefs of counsel, the pleadings and evidence
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therein. That the special master is entitled to fa-

vorable mention is evidenced by the painstaking

efforts disclosed by his reports.

The court should adopt the reports of the master

imless it clearly appears that there are errors or

mistakes that should be corrected. Certain questions

have been raised to which the court will refer; aside

from these both reports will be approved and

adopted as the findings and conclusions of the court.

In respect to interest on the funds shown as hav-

ing been diverted and set out on page 12 of the

Master's report, and again referred to on pages 21

and 24, in case No. 1583, wherein he recommends

judgment at 6% on the amounts given from the

respective dates of diversion to those of repayment,

counsel for the city claim that the record does not

disclose any benefit to the city and that during the

period of diversion the bondholders of district No.

12 received the full amount of interest at 6% as

provided in the contract between the district and

the bondholders; that they are entitled to no more

interest and that there has never [86] been any

default in that respect, citing R. C. M. 1921, Sec.

5249; that this section is a part of the contract,

citing State ex rel Malott v. Conners, 89 Mont. 37.

That ''the general taxpayers of the city derived no

benefit from money used to pay other special im-

provement bonds— apparently a mistake of the

treasurer—or from mere book entries transferring

on the citv books from one fimd to another without
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actual use or expenditure." That the bondholders

have already received 6% as provided by contract

and that if this further payment is required they

will be given 12% during the period of diversion

shown in the master's report. The court does not

agree with this contention. The restored fmid,

w^hich had been diverted, with the interest thereon,

should be applied in payment of the bonds, and the

rate of interest should be controlled by the terms

of the bond.

As to the question of interest payable after ma-

turity, the Supreme Court of California held, in a

case, hereinafter referred to, under facts similar to

those present in this case, that interest can not be

collected after maturity. The bond in this case pro-

vides: "This bond bears interest at the rate of (6)

six per cent per annum from the date of registra-

tion of this bond as expressed herein mitil the date

called for redemption. The interest on this bond is

payable annually on the first day of January in

each year, unless paid previous thereto, and as ex-

pressed by the interest coupons hereto attached,

which bear the facsimile signatures of the Mayor

and Clerk. This bond is payable from the collection

of a special tax or assessment, which is a lien

against the real estate within said improvement

district, as described in said resolution hereinbefore

referred to. This bond is redeemable at the option

of the city at any time there are funds to the credit

of said Special Improvement District No. 12 Fund,
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for the redemption thereof, and in the manner pro-

vided for the redemption of the same, and is due

and payable not later than January 1, 1929." That

is to say, the bond bears interest at 6% from date of

registration until the date called for redemption.

This language would seem [87] to indicate that the

bonds are to bear interest at 6% imtil the date

called for redemption, whether before or after

maturity ; it appears that the unpaid bonds in ques-

tion are still drawing interest at 6% according to

contract, since they have never been called for

redemx)tion and paid. It is true that some of the

bonds in these suits were called for redemption

some time after maturity, but it does not appear to

have been a bona fide call, for the bonds were not

redeemed. Such a notification to the bondholders

amounted to nothing at all, and certainly was not

the call for redemption intended by the language

of the bond. It most assuredly w\as not intended

that the obligor could call the bonds, refuse pay-

ment and thereby stop the running of interest. The

case cited by counsel for the city, towit: Meyer v.

City and County of San Francisco, 88 Pac. 722,

relates to a bond containing a different wording;

there the levy made for the payment of interest

was to be applied only to the payment of the inter-

est c-ou])ons, clearly indicating that no tax was to

be levied except for interest represented by the

interest coupons attached to the bond, and therefore

could not be levied for interest after maturity; here
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the intent seems to be to pay interest until the

bonds are paid, or called for redemption, as ex-

pressed therein. But, of course, the interest would

have to come from the particular fund mentioned,

and would be according to the rate fixed by con-

tract.

From the master's reports, the arguments of

counsel and the evidence, the court does not feel

justified in adopting the totals of receipt and dis-

bursements urged by counsel for the city. Except

as herein modified the reports of the Special Mas-

ter are hereby approved as submitted to the court.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed May 2, 1933. [88]

Thereafter, on January 10, 1939, an Order to

Show Cause why cause should not be dismissed,

was duly filed and entered herein, being in the

words and figures following, towit: [89]

[Title of District Court and Cause.]

ORDER TO SHOW CAUSE

It is ordered and this does order that the parties

plaintiff and defendant herein be and appear before

the court at the courtroom thereof in the Federal

Building at Havre, Montana at the hour of ten

o'clock in the morning on January 21, 1939, to
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show cause, if any they have, why this action should

not be dismissed.

Done in open court at Helena, Montana, January

10, 1939.

JAMES H. BALDWIN
United States District Judge,

District of Montana.

[Endorsed] : Filed and entered Jan. 10, 1939. [90]

Thereafter, on January 21, 1939,

ANSWER TO ORDER TO SHOW CAUSE

was duly filed herein, being in the words and figures

following, towit: [91]

[Title of District Court and Cause.]

Now comes Robert N. Erskine and shows to the

court that he is the attorney for certain of the de-

fendants in the above causes, being holders of bonds

of the City of Wolfe Point, and for and in behalf

of whom he now acts; that he has been advised by

telegram from the Honorable Arlie M. Foor as

attorney for plaintiff in the above causes that an

order has been entered to show cause why said

causes should not be dismissed. Defendant bond-

holders object to any dismissal of said proceedings

and ask for the entry of a final decree therein and

now submit to the court the following reasons:

It is represented to the court that upon the filing

of the Master's Report in said causes exceptions
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were filed thereto by the defendant City of Wolf

Point. Thereafter arguments were heard in open

court upon such exceptions and briefs were filed by

all parties, and said causes were taken under ad-

visement by the court. In due course a decision was

announced by the court substantially sustaining

and approving all of the findings of the Master's

Report with perhaps minor exceptions.

Within a few days after the decision of the court

was annoimced the [92] midersigned in behalf of

all bondholder parties prepared a draft of Findings

of Fact and Conclusions of T^aw whereby the court

would adopt as its owti the findings and conclusions

contained in the Master's Report. Such instrument

was thereupon submitted to the attorneys for the

City of Wolf Point with a letter commenting upon

Sections 70% and 71 of the Equity Rules of the

United States Court with the suggestion that it

would simplify the record of said causes if the

parties would stipulate that the court might so

adopt the findings and conclusions of the Master's

Report as constituting the findings and conclusions

of the court thereby avoiding the preparation and

filing of lengthy findings of fact and conclusions of

law substantially the same as contained in the Mas-

ter's Report. In the answer to such suggestion the

attorneys for said city declared that they preferred

specific findings and conclusions.

Thereafter there was prepared at considerable

length and there was submitted to the attorneys for

the City of Wolf Point as to each of the above
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cases (1) Findings of Fact and Conclusions of Law;

and (2) a Decree. Copies of the foregoing were also

submitted to Mr. Arlie M. Foor as attorney for

complainants with original copies which he was

requested to i)resent to the court. The imdersigned

is advised that the attorneys for the city thereupon

immediately made the request to Mr. Foor that the

presentation of such documents to the court should

be delayed until the attorneys for the city had suffi-

cient time for a careful examination thereof. There-

after it was suggested that there were objections

to the documents so submitted, that a personal

conference for the settlement of such objections

seemed advisable, and that such conference might

be delayed until such time as the undersigned, who

was a resident and practicing attorney of Chicago,

Illinois, might make a trip to Montana in connection

with certain other litigation also pending in this

court.

The undersigned further says that despite the

great lapse of time the attorneys for the city have

never indicated their objections either to the said

Findings of Fact and said Conclusions of Law or

to the said Decrees as to either of the above cases

and they have not at any time requested the presen-

tation thereof to the court. Neither have the attor-

neys for the city prepared and submitted any alter-

nate form of decree. These causes have been heard

by the court and de- [93] cisions of the court have

been announced, and no further action is necessary
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therein except the actual filing of decrees together

with findings of fact and conclusions of law in ac-

cordance with the rules of this court.

Wherefore, in behalf of bondholder parties to

said proceedings it is urged that said cases should

not be dismissed, but that the court shall act upon

and duly file and enter of record in proper form,

pursuant to the rules of this court, (1) Findings of

Fact and Conclusions of Law, and (2) Decrees.

ROBERT N. ERSKINE
Attorney for Defendant

Bondholders.

State of Illinois

County of Cook—ss.

Robert N. Erskine, being first duly sworn, de-

poses and says that he has read the above and fore-

going answer subscribed by him and that the same

is true and correct.

ROBERT N. ERSKINE

Subscribed and sworn to before me this 18th day

of January, A.D. 1939.

[Seal] EVELYN HOLSTE
Notary Public.

[Endorsed]: Filed Jan. 21, 1939. [94]

Thereafter, on January 21, 1939, the Order to

Show Cause, answer thereto, and objections to dis-

missal, were duly submitted to the court, the record
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of the heai'ing thereof being in the words and. fig-

ures following, towit: [95]

In the District Court of the United States in and

for the District of Montana. At Havre.

At a stated terra, to wit, the January Term,

A. D., ]939 of The District Court of the United

States and amd for the District of Montana, begun

and held at the court room of said court in the Fed-

eral Building at the City of Havre, Montana, on

Saturday at 10 A. M. on January 21, 1939, pur-

suant to statute and the order of the said Court.

Present: Honorable James H. Baldwin, United

States District Judge, for the District of

Montana.

Thereupon the following proceedings were had

and done:

No. 1583, The Hanchett Bond Co. vs. City of "Wolf

Point, et al.

This cause was duly called for hearing this day

on the order to show cause why the case should

not be dismissed for want of prosecution. There-

upon Mr. Poor, of the firm of Marron & Poor,

counsel for the plaintiff, filed and presented an an-

swer to the order to show cause and objections to

the dismissal of the case, and the matter was sub-

mitted to the court and taken imder advisement.

Mr. Poor was granted leave to submit proposed

findiuGfs of fact and conclusions in connection with
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the request therefor contained in said answer to

order to show cause.

C. R. GARLOW,
Clerk. [96]

Thereafter, on February 10, 1939, Proposed Find-

ings of Fact and Conclusions of Law were lodged

with the Clerk of this Court, and are in the words

and figures following, towit: [97]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause now coming on to be heard before the

Court upon the report and recommendations of the

Special Master in Chancery heretofore appointed

by this Court, together with the transcript of evi-

dence submitted therewith, and the Court having

examined the pleadings herein and all amendments

thereto, and such report with recommendations and

the transcript of evidence, and having examined

briefs filed herein and heard the arguments of

counsel and being fully advised.

Now, therefore, the Court makes and declares its

findings of fact upon the record herein, as follows:

1. That the Carnegie National Bank, a corpora-

tion of the City of Carnegie, Pennsylvania, has

succeeded to the rights of The Hanchett Bond

Company as complainant herein, and is now the

owner of bonds numbered 45 to 58 inclusive, and
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also bond #75, issued by the City of Wolf Point,

defendant herein, for Improvement District No.

12 of said City, and that there is now due and

owing to said Carnegie National Bank, the face

value of said bonds in the amount of $7,500.00, to-

gether with interest thereon at 6% per annum from

[98] January 1, 1929.

2. That Minnie Luebbe, as complainant herein,

and as successor to A. W. Schreiber, originally

named as defendant herein, is now the owner of

bonds numbered 42, 43, and 44 issued by the de-

fendant City of Wolf Point for Improvement Dis-

trict No. 12, and that there is now due and owing

to said Minnie Luebbe, the face value of said bonds

in the amount of $1,500.00, together with interest

thereon at 6% per annum from January 1, 1929.

3. That Payne Avenue State Bank, of the City

of St. Paul, Minnesota a defendant herein, is the

owner of bonds numbered 59 to 66 inclusive, and

that there is now due and owing to said Payne

Avenue State Bank, the face value of said bonds

in the amount of $4,000.00, together with interest

thereon at 6% per annum from January 1, 1929.

4. That James G. Gleassner, of York, Pennsyl-

vania, a defendant herein, is the owner of bonds

numbered 67 and 74, and that there is now due and

owing to said James G. Gleassner, the face value

of said bonds in the amoimt of $1,000.00, together

with interest thereon at 6% per annum from Jan-

uary 1, 1929.
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5. That the Fulton County Bank of McConnels-

burg, Pennsylvania, a defendant herein, is the

owner of bonds numbered 68 to 72 inclusive, and

that there is now due and owing to said Fulton

County Bank, the face value of said bonds in the

amount of $2,500.00, together with interest thereon

at 6% per annum from January 1, 1929.

6. That Dr. Louis D. Hyde, of Owedo, New
York, a defendant herein, is the owner of bond

#73, and that there is now due and owing to said

Dr. Louis D. Hyde, the face value of said bond

in the amount of $500.00', together with interest

thereon at 6% per annum from January 1, 1929.

7. That the moneys derived from special assess-

ments levied upon the property of Improvement

District No. 12 were, by the city ordinance creating

the district, irrevocably pledged to the payment of

the bonds of said district and the said bonds were

I)ayable only from the proceeds of said special as-

sessments.

8. That the bonds numbered 42 to 75 inclusive,

owned as aforesaid, and of the aggregate face value

of $17,000.00, constitute all of the bonds of [99]

Improvement District No. 12 of said City now^ out-

standing.

9. That the City of Wolf Point, a municipal cor-

poration of the State of Montana, by proceedings

under the law of Montana, organized Improvement

District No. 12 for the purpose of construction of



100 Carnegie National Bank vs.

a sewer and to defvay the cost of such construction

work levied a special assessment against the prop-

erty within said district constituting about four

hundred lots, which assessments were made payable

in ten annual installments in the years 1919 to 1928

inclusive, with interest payable annually at 6%

;

that said assessments were levied in the gross

amount of $38,011.20, and the said City of Wolf

Point issued seventy-five (75) bonds of the denom-

ination of $500.00 each, numbered 1 to 75 inclusive,

and one bond for $466.53 numbered 76, which bonds

were issued to anticipate the collection of the said

special assessments and were payable from the pro-

ceeds thereof and by the terms thereof and under

the Statutes of Montana were redeemable at the

option of the City at any time when there were

funds available from the proceeds of the collection

of said special assessments, and interest was made

payable on said bonds at 6% per annum until the

time when any such bonds should be redeemed; that

the City of Wolf Point has, prior to the filing of

this suit, redeemed bonds numbered 1 to 41 inclu-

sive and 76 in the aggregate amount of $20,966.33,

and said City has also paid interest on all bonds

from time to time remaining outstanding and until

January 1, 1929, and that the total amount of inter-

est so paid amounted to $16,874.58.

10. That under the statutes of the State of Mon-

tana, such bonds are payable only when called for

redemption after moneys are available for that pur-
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pose, and they can have no fixed date of maturity,

and, therefore, the bonds here in question continue

to draw interest at 6% per annum without regard

to the fixed date of maturity named in said bonds

to-wit, January 1, 1929, but any and all such inter-

est is payable only from the i)roeeeds of collection

of the said special assessments.

11. That the City of Wolf Point has established

and maintained in accordance with the requirements

of the laws of the State of Montana, a fund known

as Special Improvement District No. 12 Fund to

which there have been credited certain proceeds of

collection of the said special assessments and [100]

against which there have been debited the bonds

and coupons which have been paid.

• 12. That the City of Wolf Point has collected

and received from the proceeds of the collection

of the said special assessments on accoimt of prin-

cipal and interest thereof, and up to the second

day of September, 1930, the total gross sum of

$48,873.15, but that the whole of said amount has

not been credited to the said Special Improvement

District No. 12 Fund; that the total amoiuit proper

to be paid and which has been paid out of said

Special Improvement District No. 12 Fund is the

sum of $37,840.91, which amount was paid on ac-

count of bonds and interest as aforesaid ; and there

remained a balance from the collection of said spe-

cial assessments to be accounted for by the City

of Wolf Point, as such Special Improvement Dis-
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trict No. 12 Fund, in the amount of $11,032.24, as

of the 2nd day of September, 1930, but the actual

amount credited upon the books of said City to said

Special Improvement District No. 12 Fund as of

said date was much less than said amomit, namely,

$6,273.34.

13. That on said date, September 2, 1930, there

remained payable to the City of Wolf Point a sub-

stantial sum on account of such special assessments

not yet collected in cases where tax deeds had not

issued, part of which may have been or may here-

after be collected, and also a large part of the pur-

chase price of certain lots sold by the County Treas-

urer on contract after the issuance of tax deed

for such delinquent assessments; and that all such

amounts remaining due and unpaid on accoimt of

such special assessments for Improvement District

No. 12 constitute a credit of said Special Improve-

ment District No. 12 Fimd as and when collected.

14. That the said City of Wolf Point diverted

from the said Special Improvement District No. 12

Fund, and credited to other funds of said City,

the amounts and on the dates as follows:

The sum of $511.67 on January 23, 1922,

The sum of 40.00 on January 4, 1922,

The sum of 522.55 on Nov. 30, 1931,

The amounts of $747.00 and $1,908.32 on

May 31, 1922,

making the aggregate amount of such diversions

$3,729.54, which sum was returned to and credited
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on the books of said City to the Special Improve-

ment [101] District No. 12 Fmid on May 6, 1929;

that interest at the rate of 6% per annmn on said

amomits, from the dates of the respective diver-

sions to May 6, 1929, amounts to $1,355.83.

15. That the City of Wolf Point has not accu-

mulated and held any large amount of money at

any time which should have been applied to the

payment of bonds, except for the amoimt of the

diversions indicated in the preceding paragraph.

16. That the City of Wolf Point used and paid

out of the Special Improvement District No. 12

Fund, the sirni of $100.00 on account of an audit

made of the books of the City and for which said

District No. 12 Fund was never reimbursed, and

said audit as to District No. 12 Fund would not

have been necessary by the use of adequate rec-

ords; but the records kept by the officials relating

to the collection and disbursements of said assess-

ments were inadequate and it was impossible from

such records to determine readily what moneys were

turned over to the City of Wolf Point w^hich should

have been allocated to the Special Improvement

District No. 12 Fund.

17. That the amount of the assessments levied

for and against Special Improvement District No.

12 were sufficient if collected in full to pay in full

the bonds issued and interest thereon.

18. That the property as to which tax deeds

were issued, in numerous cases, appraised at less
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than the aggregate of delinquent taxes and special

assessments against the lots, and were sold for less

than the total amount due.

19. That some assessments levied for the im-

l)rovement above described became delinquent in

1919 and that each succeeding year numerous as-

sessments became delinquent and remained unpaid,

but that tax deeds on such property were not taken

on the delinquencies of the year 1919 or delin-

quencies for succeeding years until the year 1929.

20. That the City Treasurer, when an assess-

ment became delinquent, took no action to declare

all subsequent assessments immediately due and

payable.

21. That subsequent to the passage of Chapter

96 of the Laws of 1923 of the State of Montana,

the assessments were collected in two installments

[102] although at the time the bonds were issued

the assessments became delinquent if not paid in

November.

22. That the City of Wolf Point and its collect-

ing agents permitted lots to be subdivided subse-

quent to the imposition of the assessment and per-

mitted and accepted the payment of partial assess-

ments applicable to a part of the subdivided lots

leaving the assessment as to the remainder of such

lots delinquent and unpaid.

23. That the City of Wolf Point through the

county officials failed to collect penalty and/or

interest in some cases where the Installments had
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become delinquent even though penalty had not

been removed by legislative enactments, and the

Special Improvement District No. 12 Fund has

not been credited with the amount of such penalty

and/or interest.

24. That assesssments were delinquent on a

number of lots for more than thirty-six months

prior to the institution of pending proceedings

as to which lots the City of Wolf Point and its

collecting agents has not applied for any tax deeds.

25. That by reason of the number of lots that

had gone to tax deed, and the amount for which

many of the lots have been resold, it does not ap-

pear that sufficient will be realized to the credit

of the Special Improvement District No. 12 Fund

from the proportionate part of the purchase price

of the lots sold or from delinquencies in cases where

deeds have not issued, to ever discharge the bond

issue in full.

26. That at the time of the hearing in this cause

there remained a substantial sum due to said Spe-

cial Improvement District No. 12 from and on

accoimt of delinquent assessments in cases where

tax deeds had not issued, part of which may have

been or may hereafter be collected, and from and

on account of a balance due on the purchase price

of lots sold on contract after the issuance of tax

deed, a proportionate amount of which balance

will be payable to said District No. 12 Fund.
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27. That the holders of bonds made no demand

on the City of Wolf Point for a return of the

moneys hereinbefore found to have been diverted

and made no protest and initiated no action on

account of any of the matters and [103] things

relating to the collection and enforcement of assess-

ments hereinbefore foimd to be true, until the filing

of this suit.

28. That the City of Wolf Point issued seventy-

six bonds payable from said Special Improvement

District No. 12 Fund, of which bonds numbered 1

to 41 inclusive for $500.00 each, and bond #76 for

$466.33, have been paid in full, making a total pay-

ment on account of the principal of such bonds,

$20,966.33, and there are now outstanding and un-

paid thirty-four bonds of $500.00 each, numbered

42 to 75 inclusive in the aggregate amomit of

$17,000.00; that interest was paid on all bonds out-

standing up to January 1, 1929, but that no interest

was paid on any bonds accrued subsequent to said

date; that the total amount paid by the City of

Wolf Point on account of interest on all such bonds

was the sum of $16,874.58, making the total aggre-

gate payment on account of both bonds and the in-

terest thereon the total sum of $37,840.91, and that

no further or additional disbursements have been

made by the City of Wolf Point chargeable to said

Special Improvement District No. 12 Fund.

29. That the City of Wolf Point by its Answer

i
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filed, in this cause admitted liability for and ten-

dered to the account of bondholders the sum of

$6,273.34 as constituting the full amount then held to

the credit of said Special Improvement District No.

12 Fund, and thereafter at the close of the hearing

in this cause said City of Wolf Point tendered in

open court the sum of $6,710.39; and thereafter

pursuant to the Order of this Court entered by

agreement of all parties said City of Wolf Point

paid to the several bondholders, parties to this suit,

in pro rata proportion upon all bonds a payment

of 27% of the face amount of such bonds, being the

total sum of $4,590.00, Avhich sum should be credited

against the amoimt herein found to be the balance

to be accounted for by the City of Wolf Point as

such Special Improvement District No. 12 Fund in

the amount of $11,032.24 as of the second day of

September, 1930.

30. That the moneys derived from the special

assessments here in question were by the City Ordi-

nance creating said District No. 12 irrevocably

pledged to the pa^^ment of the bonds issued on ac-

count thereof and all such moneys should be ac-

counted for and should be used only for the purpose

of retiring the bonds issued for such improvement

with the interest thereon. [104]

31. That the City of Wolf Point collected and

paid bonds in numerical order prior to the date of

maturity shown on said bonds and prior to the date

of collection of the last installment of said assess-
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Hient, but that no objection was made by any bond-

holder at any time to such payment.

32. That after said date of maturity of said

bonds and of the final installment of said assess-

ment all funds then remaining in said Special

Improvement District No. 12 Fund should be dis-

tributed and paid in equal pro rata proportion upon

all bonds then remaining outstanding and unpaid.

33. That bondholders have suffered no loss by

reason of the acts or on>missions of the City in fail-

ing to actively and with diligence endeavor to collect

the assessments levied for and against Special Im-

provement District No. 12.

34. That the Master by his report has made full

and sufficient findings upon all questions of fact;

that the findings of fact contained in said report are

complete and in accordance with the evidence; and

that such findings of fact should be and are hereby

approved and confirmed.

35. That complainant and other bondholders are

entitled to their costs heretofore advanced and paid

in this cause; that it appearing that the defendant

city has heretofore paid to the Special Master in

Chancery the full amount of his expenses and com-

pensation as approved and allowed by the Court

herein, therefore no further allowance is now made

in favor of complainant and against the defendant

city on account thereof; that it further appearing

that said bondholders and the defendant city have

heretofore paid in equal proportions between them
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the aggregate charges of the court reporter in the

total amount of $528.30 under an agreement that

five-sixths thereof be apportioned and assessed in

this case, and one-sixth in ease No. 1887 pending in

this Court and tried upon a joint record herewith,

therefore it is found that there be now assessed to

and paid by the defendant city as a })art of the costs

in this cause the sum of $220.13 for such charges of

the court reporter which amount shall be credited

to the Special Improvement District No. 12 Fund

under the terms hereof. [105]

CONCLUSIONS OF LAW
And the Court row hereby makes and declares

its conclusions of lav^ upon the issues in this cause

under the pleadings herein and upon the findings of

fact hereinabove set forth, as follows

:

(1) That the principal issues of law under the

pleadings and facts of this cause are:

(a) Whether bondholders are entitled to an

accounting on the part of the City in this case

;

(b) Whether, by reason of acts of omission

and commission complained of, as to which find-

ings have been made above, it can be said that

the City has been negligent and that the bond-

holders have, as a result, suffered damages, and

the City should respond to the extent of the loss

suffered; or

(c) Whether, by reason of such acts, the

fact that the bonds are payable out of a par-

ticular fund can be cast aside and moneys taken
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from the general coffers of the city, under

process of this Court, with which to discharge

the bond issue in full, on the theory that a

general liability has resulted.

(2) That equity rule 63 was not applicable in

this cause as requiring the defendant city in the

first instance to bring in its account in the form of

debtor and creditor but the burden was on com-

plainants to take the initiative in this case and to

make out a prima facie case, establishing by a pre-

ponderance of the evidence the contraverted allega-

tions of the Bill of Complaint.

(3) That the City of Wolf Point has no direct

general liability upon the improvement bonds sued

upon herein such that a general judgment can be

had on the bonds as such, but the improvement

bonds of the City of Wolf Point are payable solely

from the proceeds of special assessments levied for

the purpose.

(4) That the proceeds of collection of the special

assessments [106] against which the improvement

bonds in question are issued constitute a fimd

irrevocably dedicated to the payment of said bonds

and interest thereon,

(5) That whatever moneys are collected from

the special assessments in question constitute trust

funds to be used exclusively for the retirement of

bonds and interest.

(6) That it is not material or necessary, imder

the issues and evidence in this cause, to determine
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whether the city is a trustee or merely an agent for

bondholders, because in either event the special as-

sessment moneys collected for the specific purpose

of paying principal and interest of bonds constitute

trust funds in the possession of the City and as to

such moneys the relationship of debtor and creditor

only as between city and bondholder does not exist.

(7) That the relation of debtor and creditor as

between City and bondholder may apply to the ex-

tent onl,y that recourse is limited to the particular

fund actually collected; and if the administration

of that fund has been regular, but there is no money

in the fund with which to liquidate the bondhold-

er's claim, then the bondholder has no other re-

course.

(8) That the suit before the Court constitutes

a proceeding in equity by reason of the bonds for

the purpose of investigating the administration of

the assessment fund rather than a suit on the bonds

themselves.

(9) That bondholders have a right to an ac-

counting in equity when the bonds remain unpaid

after maturity and the City claims an insufficient

amount of money on hand to pay the bonds.

(10) That the City of Wolf Point in the admin-

istration of the Special Improvement District No.

12 Fund is a, mere conduit for receiving moneys

belonging to such fund and passing them on to

bondholders; that no part of the funds should be

intercepted and all of the moneys received should
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he delivered, to bondholders, but otherwise and in

the collection and administration of the fund the

duties of the City are passive and not active; that

this case involves a, local question and the laws of

the State of Montana constitute the rule of decision

upon such local question as stated by the Supreme

Court of Montana in the case of Gagnon v. The

Cit\- of J^>utte, 75 Mont, page 279. [107]

(11) That where the City has diverted and used

money belonging to the Special Improvement Dis-

trict No. 12 Fund, thereby benefitting general tax

buyers through the use of such money and damaging

bondholders to the extent of interest at the rate pro-

vided for in the bond, the City of Wolf Point should

be required to pay interest upon the funds diverted

at the rate of 6% per annum from the date of the

diversion until the repayment thereof to the Special

Improvement District No. 12 Fund, and said City

is liable for the amount of such interest.

(12) That the City of Wolf Point is liable for

the amount of moneys that the City has collected

and received belonging to and collected for Special

Improvement District No. 12, less the amount actu-

ally dispersed in payment of bonds and the interest

accnied on the bonds.

(13) That after the maturity of bonds when

funds are not available for payment of bonds in full

then all moneys as trust funds should be prorated

upon and among all outstanding bonds.

^14) That when the bonds did not mature until
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the first day of January, 1929 and interest was paid

to that date, there was no laches on the part of

bondholders in the bringing of this suit and the

claim of bondholders is not barred by any statutes

of limitations.

(15) That the City of Wolf Point was not put

on notice and had no obligation to prorate the

moneys collected upon all outstanding bonds by

reason of the delinquency in the payment of assess-

ments beginning in the year 1919, when bondholders

made no complaint to the city as to the method of

paying bonds in numerical order, but acquiesced

therein.

(16) That interest on the bonds here in question

is payable at the rate named in the bonds, to-wit,

6% per annum, until the bonds shall be properly

called for redemption without regard to any ex-

pressed date of maturity, but such interest is pay-

able only from the proceeds of the s])ecial assess-

ments belonging to the Special Improvement Dis-

trict No. 12 Fimd.

(17) That all moneys collected and received on

accoimt of the special assessments levied for

Special Improvement District No. 12 Fund subse-

quent to the accounting herein, belong to the Special

Improvement District No. [108] 12 Fund and are

applicable to and should be prorated upon all out-

standing bonds.

(18) That the City of Wolf Point had no duties

to perform and has no obligation to bondholders,
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because of its acts or failures to act in the following

particulars: (a) That proj^erty was sold for less

than the amount of accumulated taxes and special

assessments after tax deeds had been taken there-

on; (b) that properties remained delinquent in the

payment of assessments from the year 1919 and

until the year 1929 without tax deed being taken

thereon; (c) that the City Treasurer took no action

to declare assessments due and payable after delin-

quency; (d) that assessments for the years 1924 and

thereafter were collected in two installments; (e)

that property was subdivided and pa3rment of par-

tial assessments permitted; (f) that penalties and

interest were not collected in full when due; (g) that

properties still remain delinquent with no tax deeds

taken thereon; (h) that by reason of the failure to

collect in full, the total of all present delinquent

assessments is not sufficient, if collected in full, to

pay the outstanding bonds and interest.

(19) That the conclusions of law upon the issues

before the Court under the pleadings herein as made

by the Master in his report are correct and are now
hereby expressly approved and confirmed except

only that conclusion which holds that the bondhold-

ers are entitled to interest upon their bonds after

the expressed date of maturity thereof at the legal

rate of 8% per annum, it being now expressly held

that interest is payable upon said bonds only at the

rate specified therein.

Therefore, it is ordered that the foregoing are
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now hereb}^ adopted, filed and entered of record by

this Coiui: as its findings of fact and conclusions of

law thereon in this cause.

Enter

:

Judge.

[Endorsed]: Lodged in Clerk's office Feb. 10,

1939. [109]

Thereafter, proposed Decree was lodged with the

Clerk of this court, being in the words and figures

following, to wit: [110]

[Title of District Court and Cause.]

DECREE

This cause came on to be heard at this term upon

the findings of fact and conclusions of law made

and filed by the Court herein, and was argued by

counsel; and thereupon, upon consideration thereof.

It is ordered, adjudged and decreed

:

(1) That the City of Wolf Point, Montana, shall

maintain a trust fund to be known as Special Im-

provement District No. 12 Fund, and shall credit

to and pay into the said fund the entire proceeds

of the collection of a certain special assessment

levied against the property lying within and known

as Improvement Disti'ict No. 12 of the said City,

and shall proceed hereafter according to law to

collect the said special assessment, and shall imme-
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diately restore to the said fund the sums herein-

after specifically set out.

(2) That the City of Wolf Point, Montana, pur-

suant to the accounting herein and the findings of

fact made by the Court, shall forthwith account for,

make restitution to and pay into said Special

Improvement District No. 12 Fund the sum of

$4,758.90, which amount shall be in addition to the

sum of $6,273.34 previously credited upon the books

of said City so that said Fund [111] shall be in the

amount of $11,032.24 as of September 2, 1930, sub-

ject only to a credit for the sum of $4,590.00 here-

tofore distributed and paid under order of this

Court, and judgment is so entered; and the said

amount necessary to make such restitution and pay-

ment shall be paid out of general taxes to be levied

for the purpose or out of any other funds that may
be available.

(3) That the City of Wolf Point, Montana, shall

forthwith pay into said Special Improvement Dis-

trict No. 12 Fund the further sum of $1,355.83,

and judgment is so entered, representing interest

upon moneys diverted, pursuant to the accounting

lierein and the findings of fact made by the Court;

and the said amount necessary to make such pay-

ment shall be paid out of general taxes to be levied

for the purpose or out of any other funds that may
be available.

(4) That the City of Wolf Point, Montana, shall

forthwith pay into said Special Improvement Dis-
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trict No. 12 Fund the further sum of $100.00, and

judgment is so entered, representing the amount

diverted from said Fund to pay the cost of an audit

pursuant to the accounting herein and the findings

of fact made by the Court; and the said amount

necessary to make such payment shall be paid out

of general taxes to be levied for the purpose or out

of any other funds that may be available.

(5) That the City of Wolf Point, Montana, shall

forthwith and hereafter account for as a part of

and pay into said Special Improvement District

No. 12 Fund all moneys which have been collected

or which may be collected subsequent to September

2, 1930, as the proceeds of the special assessment

levied against the property within and known as

Improvement District No. 12 of said City; and all

moneys so collected since September 2, 1930, or

hereafter so collected, shall be credited to and held

as a part of said Special Improvement District No.

12 Fund.

(6) That there is due and owing to the bond-

holder parties to this cause payable by the City of

Wolf Point, Montana, together with interest at 6%
per annum from January 1, 1929, but solely and

only out of the Special Improvement District No.

12 Fund under the terms hereof, the amounts as

follows: [112]

To Carnegie National Bank $7500.00

To Minnie Luebbe 1500.00

To Payne Avenue State Bank 4000.00
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To James G. Gleassner 1000.00

To Fulton County Bank 2500.00

To Dr. Louis D. Hyde 500.00

And judgment is hereby entered accordingly in

favor of said parties as upon the bonds of said

City issued for Improvement District No. 12 re-

spectively held by each of said parties.

(7) That the parties hereto and hereafter named
are tlie sole and only persons who have any claim

to or rights in the Special Improvement District

Ko. 12 Fund of the City of Wolf Point, Montana,

and that said Fund and all moneys constituting a

part thereof at any time imder the terms hereof

shall be apportioned between and paid to said par-

ties, according to their respective holdings of bonds

as found by the Court until payment thereof in

full, as foUow^s:

To Carnegie National Bank 75/170ths of said Fund
To Minnie Luebbe 15/170ths of said Fund
To Payne Avenue State Bank 40/170ths of said Fund
To James G. Gleassner 10/170ths of said Fund
To Fulton County Bank 25/170ths of said Fund
To Dr. Louis D. Hyde 5/170ths of said Fund

(8) That the said City of Wolf Point, Montana,

forthwith pay out to the said bondholders in the

proportions above set out all moneys in the said

Special Improvement District No. 12 Fund, and

shall from time to time thereafter whenever there

is money in the said Fund forthwith pay and dis-

tribute the same to said bondholders in the pro-

riortions above set out.
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(9) That the said bonds of the City of Wolf

Point, Montana, issued for Improvement District

No. 12 shall be deposited with and held by the Clerk

of this Court, and shall be cancelled and delivered

by said Clerk to the Treasurer of the City of Wolf

Point, Montana, upon payment thereof in full or

when said Special Improvement District No. 12

Fund shall be exhausted after collection in full of

the said special assessment levied against the prop-

erty within and known as Improvement District

No. 12 of said City.

(10) That judgment be and is hereby entered

against the City of Wolf Point, Montana, for the

costs of these proceedings, pursuant to the Find-

ings [113] and Conclusions of this Court, and the

amount thereof shall be credited to and become a

part of said Special Improvement District No. 12

Fund to be paid out under the terms hereof.

(11) That the Court now^ expressly reserves

jurisdiction of this cause for the purpose of the

further administration of said Special Improve-

ment District No. 12 Fund and the enforcement of

the terms of this judgment and decree.

Enter

:

Judge [114]
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Thereafter, on February 10, 1939, Order of Dis- '

missal was duly filed and entered herein, being in
}

the words and figures following, to wit: [115]

District Court of the United States

District of Montana, Havre Division

No. 1583

CARNEGIE NATIONAL BANK, Successor to

THE HANCHETT BOND COMPANY, a cor-

poration, and MINNIE LUEBBE,
Complainants,

vs. •

CITY OF WOLF POINT, State of Montana, a

Municipal Corporation; PAYNE AVENUE
STATE BANK OF ST. PAUL, MINNE-
SOTA, a corporation; JAMES G. GIEASS-
NER; FULTON COUNTY BANK OF Mc-

CONNELSBURG, PA., a corporation, and

DR. LOUIS D. HYDE,
Defendants.

ORDER OF DISMISSAL

Good cause not having been shown, as directed

by this Court by its order of January 10, 1939, why

the parties plaintiff and defendant failed to take

any forward step herein for nearly six years,—that

is to say from May 2, 1933 to January 10, 1939, it

is ordered, and this does order, that the above-

entitled action be and the same is hereby dismissed.

I
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Done in open court at Havre, Montana, February

10, 1939.

JAMES H. BALDWIN
United States District Judge

District of Montana

[Endorsed] : Filed and entered February 10, 1939.

[116]

Thereafter, on April 20, 1939, Affidavit of Arlie

M. Foor was filed herein, being in the words and

figures following, to wit : [117]

[Title of District Court and Cause.]

AFFIDAVIT

State of Montana,

County of Roosevelt—ss.

Arlie M. Foor, being first duly sworn upon oath,

deposes and says:

That I am a duly licensed and practicing attorney

in the State of Montana and duly admitted to prac-

tice law in the Federal Courts of said state.

That James H. Baldwin, United States District

Judge, issued an order to show cause upon his own

motion in the above entitled action that the parties.

Plaintiff and Defendant appear before the court in

the Federal Building at Havre, Montana at the hour

of 10 o'clock in the morning on January 21, 1939

to show cause if any they have, why the said action

should not be dismissed.

At the time and place set forth in said order I
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personally appeared before the court in response

to the ruling to show cause and objected in behalf

of the Plaintiffs to dismissal of the suit for the

reason that the same involved the collection of

special improvement district taxes, that taxes were

being paid into the fund from time to time which

would be necessary for the court to make an order

of distribution among the various bondholders ; that

the continuance of the said action was agreeable

[118] to all of the Plaintiffs and Defendants. I

further expressed to the court that these cases were I

being carried on by the parties for the reason that

Robert N. Erskine, Attorney at Law, residing and

practicing in the city of Chicago and representing

some of the Defendants, contemplated on making

a personal trip to Montana for the express purpose

of working out a satisfactory solution, if possible,

of the Masters decision in this case No. 1583. If

and when that w^as done, the other three cases which

involved the collection and distribution of special

improvement district taxes would be considered. ^

No opportunity to proceed in this matter was

given by the court, although the actions were pend-

ing in the Federal Court at Great Falls and had

been theretofore handled by District Judge Charles

N. Pray, who, so far as I know, had no objection

to their pending in his court, none having ever been

made by the Judge.

There are large sums of money in the city treas-

uries for distribution among the bond holders and
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the dismissal of these actions will be detrimental to

their interests.

ARLIE M. FOOR

Subscribed and sworn to before me this 18th day

of April, A. D. 1939.

[U. S. Comr. Seal] CHARLES GORDON
United States Commissioner for

the State of Montana

Residing at Wolf Point, Montana.

My commission expires Feb. 1, 1943.

[Endorsed] : Filed April 20, 1939. [119]

Thereafter, on May 10, 1939, Notice of Appeal

by Carnegie National Bank, was duly filed herein,

being in the words and figures following, to wit:

[120]

[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT
COURT OF APPEALS

Notice is hereby given that Carnegie National

Bank, a plaintiff above named, hereby appeals to

the Circuit Court of Appeals for the Ninth Circuit

from the order dismissing the above entitled case

for want of prosecution entered in this action on

February 10, 1939.

CARNEGIE NATIONAL BANK
Signed: ARLIE M. FOOR

Attorney for Appellant Carnegie

National Bank

Address: Wolf Point, Montana.

[Endorsed] : Filed May 10, 1939. [121]
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'Phereafter, on May 10, 1939,

BOND ON APPEAL

was duly filed herein by Carnegie National Bank,

being in the words and figures as follows, to wit:

[122]

Bond No. 1692736

Know all men by these presents

:

That we, Carnegie National Bank, as principal,

and Hartford Accident & Indemnity Company, as

surety, are held and firmly bound unto City of

Wolf Point, State of Montana, a Municipal Corpo-

ration, Payne Avenue State Bank of St. Paul,

Minnesota, a corporation, James G. Gleassner, Ful-

ton County Bank of McConnelsburg, Pa., a corpo-

ration, and Dr. Louis D. Hyde, or either of them,

in the full and just sum of Two Hundred Fifty

Dollars ($250.00) to be paid to the said City of

Wolf Point, State of Montana, a Municipal corpo-

ration, Payne Avenue State Bank of St. Paul,

Minnesota, a corporation, James G. Gleassner, Ful-

ton County Bank of McConnelsburg, Pa., a cor-

poration and Dr. Louis D. Hyde, or either

of them, their attorneys, executors, adminis-

trators, or assigns; to which payment, well and

truly to be made we bind ourselves, our heirs,

executors, administrators, successors, and assigns,

jointly and severally, firmly by these presents.

Sealed with our seals and dated this 5th day of

May in the year of our Lord one thousand nine hiin-

dred and thirty-nine.
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Whereas, lately at a session of the District Court

of the United States for the State of Montana in a

suit pending in said Court, designated as No. 1583,

between Carnegie National Bank, Successor to

The Hanchett Bond Company, a corporation, and

Minnie Luebbe, plaintiffs, and City of Wolf Point,

State of Montana, a Municipal (Corporation, Payne

Avenue State Bank of St. Paul, Minnesota, a cor-

poration, James G. Gleassner, Fulton County Bank
of McConnelsburg, Pa., a corporation, and Dr.

Louis D. Hyde, defendants, an order was entered

dismissing the said cause for want of prosecution,

and the said Carnegie National Bank having filed

with the said District Court a notice of appeal as

provided by the Rules of Civil Procedure for the

District Courts of the United States.

Now, the condition of the above obligation is such,

that if the said Carnegie National Bank shall prose-

cute its said appeal to effect, and shall answer all

damages and costs that may be awarded against it

if it fail to make its plea good, or if the appeal is

dismissed or the judgment affirmed, or such costs as

the Appellate Court may award if the judgment is

modified, then the above obligation to be void ; other-

wise to remain in full force and effect.

[Seal] CARNEGIE NATIONAL BANK
[Seal] FRANK ROME

President

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY

By JOHN KAHL,
Attorney-in-Fact
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[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY

By C. R. LOWERY,
Attorney-in-Fact

Attest:

T. Z. DEZKUS
Secretary [123]

Hartford Accident and Indemnity Company

Hartford, Connecticut

POWER OF ATTORNEY
Know all men by these presents, that Hartford

Accident and Indemnity Company, a corporation,

duly organized under the laws of the State of Con-

necticut, and having its principal office in the city

of Hartford, County of Hartford, State of Con-

necticut, does hereby make, constitute and appoint

George H. Moloney, William H. Wallace, John C.

Hyde, Frank J. Soukup, Sol Salins, Ward H. Hil-

ton, Earned V. Eklund, Luman E. Williams, Lloyd

E. Beach and/or John Kahl of Chicago, Illinois, its

true and lawful Attorneys-in-fact, with full power

and authority to each of said Attorneys-in-fact to

sign, execute and acknowledge any and all bonds and

undertakings on behalf of the Company in its busi-

ness of guaranteeing the fidelity of persons holding

places of public or private trust; guaranteeing the

performance of contracts other than insurance poli-

cies; guaranteeing the performance of insurance
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contracts where surety bonds are accepted by states

or municipalities, and executing or guaranteeing

bonds and undertakings required or permitted in all

actions or proceedings or by law allowed, and to

bind Hartford Accident and Indemnity Company

thereby as fully and to the same extent as if such

bonds and undertakings and other writings obliga-

tory in the nature thereof were signed by an execu-

tive officer of Hartford Acicdent and Indemnity

Company and sealed and attested by one other of

such officers, and hereby ratifies and confirms all

that its said Attorneys-in-fact may do in pursuance

hereof.

This power of attorney is granted under and by

authorit}^ of the following By-Law adopted by the

Board of Directors of Hartford Accident and In-

demnity Company at a meeting duly called and held

on the 2nd day of June, 1914:

Article XIII (A)

Section 2. The Executive Officers of the

Company shall have power and authority to

appoint for purposes only of executing and

attesting bonds and undertakings and other

writings obligatory in the nature thereof, one

or more Resident Vice-Presidents, Resident

Assistant Secretaries and Attorneys-in-fact and

at any time to remove any such [124] Resident

Vice-President, Resident Assistant Secretary,

or Attorney-in-fact, and revoke the power and

authority given him.
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Section 5. Attoiiieys-in-fact shall have

})ower and authority, subject to the terms and

limitations of the power of attorney issued to

them, to execute and deliver on behalf of the

Company and to attach the seal of the Company
thereto any and all bonds and undertakings, and

other writings obligatory in the nature thereof,

and any such instrument executed by any such

Attorney-in-fact shall be as binding upon the

Company as if signed by an Executive Officer

and sealed and attested by one other of such

officers.

In witness whereof, Hartford Accident and In-

demnity Company has caused these presents to be

signed by its Vice-President, and its corporate seal

to be hereto affixed, duly attested by its Assistant

Secretary, this 16th day of June, 1938.

[Corporate Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY

(Signed) WALLACE STEVENS
Vice-President

Attest

:

(Signed) J. O. LUMMIS
Assistant Secretary

State of Conecticut,

County of Hartford—ss.

On this 16th day of June, A. D. 1938, before me
personally came Wallace Stevens, to me known, who

being by me duly sworn, did depose and say: that
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he resides in the City of Hartford, State of Con-

necticut; that he is the Vice-President of Hartford

Accident and Indemnity Company, the corporation

described in and which executed the above instru-

ment; that he knows the seal of said corporation;

that the seal affixed to the said instrument is such

corporate seal; that it was so affixed by order of

the Board of Directors of said corporation and that

he signed his name thereto by like order.

[Notarial Seal] (Signed) A. P. WHALEN
Notary Public

My commission expires Feb. 1, 1941. [125]

State of Connecticut,

County of Hartford—ss.

CERTIFICATE

I, the undersigned, Assistant Secretary of the

Hartford Accident and Indemnity Company, a Con-

necticut Corporation, Do hereby Certify that the

foregoing and attached Power of Attorney remains

in full force and has not been revoked ; and further-

more, that Article XIII (A), Sections 2 and 5, of

the By-Laws of the Company, set forth in the Power

of Attorney, is now in force.

Given under my hand and the seal of the com-

pany, at the City of Hartford, on April 17th, 1939.

[Seal] J. J. MANDLEY,
Assistant Secretary.
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State of Illinois,

County of Cook—ss.

On this 17th day of April, 1939, before me, a notary

public, within and for said County and State, per-

sonally appeared John Kahl, to me personally known,

who beino^ duly sworn, upon oath did say that he is

the Attorney In Fact of and for the Hartford Acci-

dent and Indemnity Company, a corporation of Hart-

ford, Connecticut, created, or,2:anized and existinf^

under and by virtue of the laws of the State of Con-

necticut; that the corporate seal affixed to the fore-

going within instrument is the seal of the said

company; that the seal was affixed and the said

instrument was executed by authority of its Board

of Directors; and the said John Kahl did acknow-

ledge that he executed the said instrument as the

free act and deed of said company.

[Seal] DAVID R. SLAUGHTER,
Notary Public, Cook County.

[Enorsed] : Filed May 10, 1939. [126]

Thereafter, on June 9, 1939, Order substituting

Hazel Graham Glessner, as Executrix, etc., for

James G. Glessner, was tiled and entered herein

being in the words and figures following, to

wit: [127]
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[Title of District Court and Cause.]

ORDER
Upon written motion of Hazel Graham Glessner

suggesting the death of James G. Glessner, one of

the defendants herein, and asking to be substituted,

It Is Ordered that the death of the defendant

James G. Glessner, be noted upon the records and

that Hazel Graham Glessner, as Executrix of the

Estate of James G. Glessner, Deceased, be substi-

tuted for the said James G. Glessner as a defendant

in the above entitled proceedings.

CHARLES N. PRAY,
Judge.

[Endorsed]: Filed and Entered June 9, 1939.

[128]

Thereafter on May 10, 1939, Notice of Appeal of

Hazel Graham Glessner, as Executrix, etc., was

duly filed herein, being in the words and figures

following towit : [129]

[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT COURT
OF APPEALS

Notice is hereby given that Hazel Graham Gless-

ner, as Executrix of the Estate of James G. Gless-

ner, Deceased, a defendant above named, hereby

appeals to the Circuit Court of Appeals for the

Ninth Circuit from the order dismissing the above
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entitled case for want of prosecution entered in this

action on February 10, 1939.

HAZEL GRAHAM GLESSNER,
Executrix of Estate of James

G. Glessner, Dec'd.

Signed: CHARLES GORDON,
Address: Wolf Point,

Montana.

Signed: ROBERT N. ERSKINE,
Address : Chicago, Hlinois.

Attorneys for Appellant Hazel Graham Glessner,

as Executrix of the Estate of James G. Gless-

ner, Deceased.

[Endorsed] : Filed May 10, 1939. [130]

Thereafter, on May 10, 1939,

BOND ON APPEAL,

of Hazel Graham Glessner, as Executrix, etc., was

duly filed herein, being in the words and figures

following, towit: [131]

Bond No. 1692737

Know All Men By These Presents

:

That we. Hazel Graham Glessner, as Executrix

of the Estate of James G. Glessner, Deceased, as

principal, and Hartford Accident & Indemnity

Company, as surety, are held and firmly bound

unto City of Wolf Point, State of Montana, a

municipal corporation, and to each and all of the

several other parties, jointly and severally, to those

1
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certain proceedings hereafter designated, in the

full and just sum of Two Hundred Fifty Dol-

lars ($250.00) to be paid to the said City of Wolf

Point, State of Montana, a municipal corporation,

or to any or all of said parties to said proceedings,

jointly or severally, their attorneys, executors, ad-

ministrators, or assigns; to which payment, well

and truly to be made, we bind ourselves, our heirs,

executors, administrators, successors, and assigns,

jointly and severally, firmly by these presents.

Sealed with our seals and dated this 5th day of

May in the year of our Lord one thousand nine

hundred and thirty-nine.

Whereas, latel}^ at a session of the District Court

of the United States for the State of Montana in

a suit pending in said Court, designated as No.

1583, between Carnegie National Bank, Successor

to The Hanchett Bond Company, a Corporation,

and Minnie Luebbe, plaintiffs, and City of Wolf

Point, State of Montana, a Municipal Corporation,

Payne Avenue State Bank of St. Paul, Minnesota,

a corporation, James G. Gleassner, Fulton County

Bank of McConnelsburg, Pa., a corporation, and

Dr. Louis D. Hyde, defendants, an order w^as en-

tered dismissing the said cause for want of prosecu-

tion, and the said Hazel Graham Glessner, as Execu-

trix of the Estate of James G. Glessner, Deceased,

having filed with the said District Court a notice

of appeal as provided by the Rules of Civil Pro-

cedure for the District Courts of the United States.

Now, the condition of the above obligation is such,
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that if the said Hazel Graham Glessner, as Execu-

trix of the Estate of James G. Glessner, Deceased,

shall prosecute her said appeal to effect, and shall

answer all damages and costs that may be awarded

against her if she fail to make her plea good, or if

the appeal is dismissed or the judgment affirmed, or

such costs as the Appellate Court may award if the

judgment is modified, then the above obligation to

be void ; otherwise to remain in full force and effect.

HAZEL GRAHAM GLESSNER,
Executrix of Estate of James

G. Glessner, Deceased.

[Seal] By ROBERT N. ERSKINE,
Her Attorney-in-fact.

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By JOHN KAHL,
Attorney-in-fact.

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By C. R. LOWERY,
Attorney-in-fact. [132]

POWER OF ATTORNEY
Know All Men By These Presents

:

That I Hazel Graham Glessner, Executrix of

the Estate of James G. Glessner, deceased, late of

York, Pa. do hereby appoint Robert N. Erskine of

Chicago, Illinois, my attorney and agent for me and

in my name to prosecute or enforce or to defend

and answ^er all actions or other legal proceedings
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relating to Improvement Bonds issued by the City

of Wolf Point, Montana ; and particularly to act for

me and in my name in those certain proceedings

in the United States District Court for the District

of Montana presently entitled: Carnegie National

Bank, Successor to The Hanchett Bond Company,

a Corporation, et al. vs. The City of Wolf Point,

Montana, a muncipal corporation, and others,

therein pending as Case N"o. 1583 and in any appeal

from such proceedings to the Circuit Court of Ap-

peals to the Ninth Circuit, specifically to include the

execution and filing of any notice of appeal, appeal

bond with surety, designation of contents or record

on appeal, assignment of errors, and any other

document required to be signed and filed in such

proceedings; and generally to act as my attorney

and agent in such proceedings; and to do all such

acts and things as fully and effectually in all

respects as I my self could do if personally present

;

and I hereby for myself, my heirs, executors, and

administrators, ratify and confirm and agree to

ratify and confirm whatsoever my said attorney

shall do by virtue of these presents.

In Witness Whereof I have hereunto set my
hand and seal this Fifth day of May, A. D. 1939.

[Seal] HAZEL GRAHAM GLESSNER,
Executrix of the Estate of

Tames G. Glessner, deceased,

late of York, Pa. [133]
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Hartford Accident and Indemnity Company
Hartford, Connecticut

POWER OF ATTORNEY
Know All Men By These Presents, That Hart-

ford Accident and Indemnity Company, a corpora-

tion, duly oro^anized under the laws of the State of

Connecticut, and having its principal office in the

city of Hartford, County of Hartford, State of

Connecticut, does hereby make, constitute and ap-

point George H. Moloney, William H. Wallace,

John C. Hyde, Frank J. Soukup, Sol Selins, Ward
H. Hilton, Larned V. Eklund, Luman E. Williams,

Lloyd E. Beach and/or John Kahl of Chicago,

Illinois, its true and lawful Attorneys-in-fact, with

full power and authority to each of said Attorneys-

in-fact to sign, execute and acknowledge any and

all bonds and undertakings on behalf of the Com-

pany in its business of guaranteeing the fidelity of

persons holding places of public or private trust;

guaranteeing the performance of contracts other

than insurance policies; guaranteeing the perform-

ance of insurance contracts where surety bonds are

accepted by states or municipalities, and executing

or guaranteeing bonds and undertakings required

or y)ermitted in all actions or proceedings or by law

allowed, and to bind Hai-tford Accident and In-

demnity Company thereby as fully and to the same

extent as if such bonds and undertakings and other

writings obligatory in the nature thereof were

signed by an Executive officer of Hartford Acci-

dent and Indemnity Company and sealed and at-
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tested by one other of such officers, and hereby

ratifies and confirms all that its said Attorneys-in-

fact may do in pursuance hereof.

This power of attorney is granted under and by

authority of the following By-Law adopted by the

Board of Directors of Hartford Accident and In-

demnity Company at a meeting duly called and held

on the 2nd day of June, 1914

:

Article XIII (A)

Section 2. The Executive Officers of the

Company shall have power and authority to

appoint for purposes only of executing and

attesting bonds and undertakings and other

writings obligatory in the nature thereof, one

or more Resident Vice-Presidents, Resident

Assistant Secretaries and Attorneys-in-fact and

at any time to remove any such [134] Resident

Vice-President, Resident Assistant Secretary,

or Attorney-in-fact, and revoke the power and

authority given him.

Section 5. Attorneys-in-fact shall have

power and authority, subject to the terms and

limitations of the power of attorney issued to

them, to execute and deliver on behalf of the

Company and to attach the seal of the Company
thereto any and all bonds and undertakings,

and other writings obligatory in the nature

thereof, and any such instrument executed by

any such Attorney-in-fact shall be as binding

upon the Company as if signed by an Executive

Officer and sealed and attested by one other of

such officers.
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In Witness Whereof, Hartford Accident and In-

demnity Company has caused these presents to be

signed by its Vice-President, and its corporate

seal to be hereto affixed, duly attested by its As-

sistant Secretary, this 16th day of June, 1938.

[Corporate Seal]

HARTFORD ACCIDENT AND
INDEMNITY COMPANY

(Signed) WALLACE STEVENS,
Vice-President.

Attest:

(Signed) J. O. LUMMIS,
Assistant Secretary.

State of Connecticut,

County of Hartford—ss.

On this 16th day of June, A. D. 1938, before me
personally came Wallace Stevens, to me known,

who being by me duly sworn, did depose and say:

that he resides in the City of Hartford, State of

Connecticut; that he is the Vice-President of Hart-

ford Accident and Indemnity Company, the corpor-

ation described in and which executed the above

instrument; that he knows the seal of said corpora-

tion; that the seal affixed to the said instrument is

such corporate seal; that it was so affixed by order

of the Board of Directors of said corporation and

that he signed his name thereto by like order.

[Notarial Seal]

(Signed) A. P. WHALEN,
Notary Public.

My commission expires Feb. 1, 1941. [135]
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CERTIFICATE.

State of Connecticut,

County of Hartford,—ss.

I, the undersigned, Assistant Secretary of the

Hartford Accident and Indemnity Company, a

Connecticut Corporation, Do hereby Certify that

the foregoing and attached Power of Attorney

remains in full force and has not been revoked;

and furthermore, that Article XIII (A), Sections

2 and 5, of the By-Laws of the Company, set forth

in the Power of Attorney, is now^ in force.

Given under my hand and the seal of the com-

pany, at the City of Hartford, on April 17th, 1939.

[Seal] J. J. MANDLEY
Assistant Secretary

State of Illinois,

County of Cook,—ss.

On this 17th day of April, 1939, before me, a

notary public, within and for said County and

State, personally appeared John Kahl, to me per-

sonally knoA^Ti, who being duly sw^orn, upon oath

did say that he is the Attorney In Fact of and for

the Hartford Accident and Indemnity Company,

a corporation of Hartford, Connecticut, created,

organized and existing under and by virtue of the

laws of the State of Connecticut; that the cor-

porate seal affixed to the foregoing wdthin instru-

ment is the seal of the said company; that the seal



140 Carnegie National Bank vs.

wiia affixed and the said instrument was executed

by authority- of its Board of Directors; and the

said John Kahl did acknowledge that he executed

the said instrument as the free act and deed of

said company.

[Seal] DAVID R. SLAUGHTER
Notary Public, Cook County.

[Endorsed] : Filed May 10, 1939. [136]

Thereafter, on June 5, 1939, Designation of Por-

tions of the Record to be contained in the Record

on Appeal, was duly filed herein, being in the words

and figures following, towit: [137]

[Title of District Court and Cause.]

DESIGNATION OF PORTIONS OF THE REC-
ORD TO BE CONTAINED IN THE REC-
ORD OF APPEAL

Now come Carnegie National Bank and Hazel

Graham Glessner, as Executrix of the Estate of

James G. Glessner, Deceased, parties to the above

proceedings, who have filed herein respectively No-

tice of Appeal and now hereby designate to the said

District Court the following portions of the record

and proceedings in the above entitled cause to be

contained in the record on appeal to be filed pursu-

ant to such notice, as follows:

L Amended Bill of Complaint, excluding Ex-

hibits 1 and 2, filed May 22, 1930.
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2. Answer of City of Wolf Point, excluding

,
Exhibit A, filed September 2, 1930.

I 3. Order of November 17, 1930, appointing Spe-

cial Master.

4. Order of November 17, 1930 for service on

I

absent defendants.
I

I

5. Answer of defendants, Payne Avenue State

I

Bank, et al., filed January 12, 1931.

I

6. Report and recommendations of Special Mas-

ter filed November 12, 1932.

!
7. Exceptions of City of Wolf Point to Special

Master's Report filed November 25, 1932.

8. Order of December 14, 1932, allowing Special

Master's Pees.

9. Exceptions to Master's Report by Complain-

ant filed January 9, 1933.

10. Order of January 10, 1933, substituting

Carnegie National Bank as plaintiff.

11. Order of January 10, 1933, vacating default

of A. W. Schreiber and substituting Minnie Luebbe

in place of A. W. Schreiber.

12. Order of January 10, 1933, to amend answer.,

13. Order of January 10, 1933, for payment of

certain money to bondholders.

14. Decision on Special Master's Report filed

May 2, 1933.

15. Order of January 10, 1939, to show cause.

16. Answer to order to show cause with objec-
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tioiis to dismissal and request for finding filed

January 21, 1939.

17. Order of January 21, 1939, case submitted

to the court and taken under advisement, counsel

to submit proposed findings, etc.

18. Proposed Findings and Conclusions lodged

February 10, 1939.

19. Decree lodged February 10, 1939.

20. Order of February 10, 1939, for dismissal of

case.

21. Affidavit of Arlie M. Foor, solicitor of com-

plainant.

22. Notice of Appeal of Carnegie National Bank.

23. Appeal Bond of Carnegie National Bank.

24. Order, substituting Hazel Graham Glessner,

as Executrix of the Estate of James G. Glessner,

Deceased. J

25. Notice of Appeal of Hazel Graham Gless-

ner, as Executrix of the Estate of James G. Gless-

ner, Deceased.

26. Appeal Bond of Hazel Graham Glessner,

as Executrix of the Estate of James G. Glessner,

Deceased.

AVherefore, said appellants pray that the record

of the United States District Court for the State

of Montana in said cause be prepared accordingly
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and filed in the Circuit Court of Appeals for the

Ninth Circuit.

CARNEGIE NATIONAL BANK
HAZEL GRAHAM GLESSNER

as Executrix of the Estate of

James G. Glessner

By ARLIE M. FOOR
Attorney for Carnegie National

Bank

ROBERT N. ERSKINE
CHARLES GORDON
Attorneys for Hazel Graham

Glessner as Executrix of the

Estate of James G. Glessner,

Deceased.

[Endorsed]: Filed June 5, 1939 [138]

Thereafter, on July 5, 1939, Motion for Dis-

missal was duly filed herein, being in the words

and figures following, towit: [139]

[Title of District Court and Cause.]

MOTION FOR DISMISSAL.

Comes now the above named defendant, City of

Wolf Point, and moves this Honorable Court to

Dismiss the above entitled action for want of prose-

cution pursuant to Rule 48-3 of rules of this court

for the reason that no forward step has been taken
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in said cause by the C'oiriplainant therein for a

period of more than one year.

This motion is made upon the files and records

in said action.

Dated this 12th day of May, 1934.

FRANK M. CATLIN
H. C. HALL.
E. J. McCABE

Attorneys for Defendant, City

of Wolf Point.

Indorsed on back:

Due service of the within Motion for Dismissal

is hereby acknowledged at Wolf Point, Montana,

this 14th day of May, 1934.

MARRON & POOR
By ARLIE M. POOR,

Attorneys for Complainant.

[Endorsed] : Piled July 5, 1939. [140]

Thereafter, on July 5, 1939, Notice of Hearing

on Motion to Dismiss was filed herein, being in the

words and figures following, towit: [141]

[Title of District ('ourt and Cause.]

NOTICE OP HEARING.

To the above named plaintiff and to Arlie M. Poor

and Robert M. Erskine, its solicitors of record:

You and each of you will please take notice that

on the 22nd day of May, 1934, at the hour of ten
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o'clock, A. M. of said day or as soon thereafter

as counsel may be heard at the Court Room of the

above entitled Court at Great Falls, Cascade

County, Montana, the defendant. City of Wolf

Point, will call up for hearing and determination

its motion to dismiss the above cause for want of

prosecution, a copy of which said motion is here-

with served upon you.

Dated this 12th day of May, 1934.

FRANK M. CATLIN.

H. C. HALL
E. J. McCABE
Attorneys for Defendant, City

of Wolf Point.

Due service of the within notice of hearing is

hereby acknowledged at Wolf Point, Montana, this

14th day of May, 1934.

MARRON & FOOR,
By ARLIE M. FOOR,

Attorneys for Complainant.

[Endorsed] : Filed July 5, 1939. [142]
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Thereafter, on July 5, 1939, Affidavit of H. C.

Hall was duly filed herein, being in the words and

figures following, towit: [143]

[Title of District Court and Cause.]

AFFIDAIT OF H. C. HALL.

United States of America

State and District of Montana,

Comity of (^ascade.— ss.

H. V. Hall, being first duly sworn, deposes and

says:

That at all times since the commencement of

the above entitled action he has been and now is

one of the attorneys for the defendant. City of

Wolf Point, in the above entitled action, and makes

this affidavit for and on behalf of said defendant

for the reason that he is familiar with the facts

and matters hereinafter set forth.

That the report of the special master appointed

by the court to hear the evidence was filed and

entered in said action on November 12th, 1932.

That thereafter, exceptions were filed to such re-

port and on May 2nd, 1933 the decision of the

court on such exception matters; report and ob-

jections filed thereto was duly made and entered,

and notice thereof given to counsel for complain-

ants and defendants. That thereafter no forward

step was taken by the complainants for more than

a year and on or about the 14th day of May, 1934

counsel for the defendant, City of Wolf Point,
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served upon the attorneys for the complam^s mo-

tion to dismiss said cause for want of prosecution,

and noticed said motion for hearing on the 22nd

day of May, 1934, all of which appears from the

record in said action. That immediately thereafter

and upon the urgent telephonic request of one of

the attorneys for the complainants, the hearing on

said motion to dismiss was continued, and said

attorney agreed to take immediate steps to pre-

sent to the court findings of fact, conclusions of

law and proposed decree, it being imderstood that

such presentation w^ould take place not later than

sometime during the middle of the month of July,

1934. [144]

That sometime in the month of June, 1934 copies

of proposed findings of fact and conclusions of law

and decree were received by the attorneys for

the defendant. City of Wolf Point, who thereupon

immediately advised the attorneys for the com-

plainants that they were dissatisfied therewith, and

that the matter could be taken up with the court

and the attorneys for complainants in the month

of July, 1934, and that hearing upon the motion

to dismiss for want of prosecution would be delayed

until such conference was had.

That nothing further was done by the attorneys

for the complainants with reference to such findings

of fact, conclusions of law and decree, either by

way of presentment to the court or conference with

(he attorneys for the defendant until February



148 Carnegie National Bank vs.

10th, 3939, in response to an order issued by the

court on January 10th, 1939, to show cause why said

action should not be dismissed for want of prose-

cution. That neither said defendant, city of Wolf

Point, nor its attorneys, have at any time agreed

or consented to the delay in said action, and have

at all times desired that the attorneys for the com-

plainant move promptly in the prosecution of said

action.

That attached hereto and by this reference made

a part hereof, is a letter from one of the attorneys

for the complainants with reference to findings of

fact, conclusions of law and proposed decree, re-

ceived by counsel for the defendant on or about

June 6th, 1934.

H. C. HALL
Subscribed and sworn to before me this 5th day

of July, 1939.

[Notarial Seal] EDW. C. ALEXANDER
Notary Public for the State of Montana.

Residing at Great Falls, Montana.

My commission expires Sept. 11, 1941.

[Endorsed] : Filed July 5, 1939. [145]
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Wolf Point, Montana,

June 5th, 1934,

Hall & McCabe,

Attorneys at Law,

Strain Building,

Great Falls, Montana.

In re : Hanchett Bond v. City of Wolf Point, et al.

Attention: Mr. Hall

Dear Sirs:

This will acknowledge receipt of your favor of

the 4th inst., regarding a receipt of copy of pro-

posed findings of fact, conclusions of law, and de-

cree in cases 1583 and 1887. Mr. Erskine plans on

being in Montana sometime during the middle of

July, and if it would be agreeable to you, I am
sure it would be advantageous to all parties con-

cerned to wait until that time so that if there are

any changes which you desire to make, they could

be gone over and agreed upon without contesting

the mattei' before the court. We hope to have the

Poplar cases ready for hearing at that time and

Mr. Erskine will be here for that purpose. The

exact date has not been determined as yet, but he

expects to be here a week before they are set for

hearing.

Thank you for your many courtesies extended to

this office.

MARRON & FOOR
By: FOOR

AMF:m [146]
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Thereafter, on July 5, 1939, Designation of Addi-

tional Portions of Record to be contained in record

on Appeal, was duly filed herein, being in the words

and figures following, to wit: [147]

[Title of District Court and Cause.]

DESIGNATION OF ADDITIONAL PORTIONS I

OF RECORD TO BE CONTAINED IN REC-
ORD ON APPEAL

Comes now^ the above named defendant. City of

Wolf Point, State of Montana, a municipal corpo-

ration, and hereby designates to said district court

}

the following additional portions of the record and

proceedings in the above entitled cause to be con-

tained in the record on appeal to be filed pursuant

to said notice of appeal heretofore filed in said

action, to wit:

(1) Motion for dismissal, dated May 12th, 1934.

(2) Notice of hearing on motion for dismissal

dated May 12th, 1934.

(3) Affidavit of H. C. Hall, filed July 5th, 1939.

Dated this 5th day of July, 1939. t'

FRANK M. CATLIN,
Wolf Point, Montana.

HALL & ALEXANDER,
Great Falls, Montana.

Attorneys for defendant.

City of Wolf Point.

[Endorsed] : Filed July 5, 1939. [148]
j
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Thereafter, on June 9, 1939, Order extending

time to file record on appeal in Circuit Court of

Appeals, was filed and entered herein, said original

order being hereto annexed, and is in the words and

figures following, to wit: [149]

[Title of District Court and Cause.]

ORDER.

On reading and filing the affidavit of Arlie M.

Foor duh^ verified the 25th day of May, A. D. 1939

and on motion of Arlie M. Foor, Attorney for the

Complainants, it is:

Ordered that the time for the complainants to

print and docket the case and file the record be,

and the same hereby is, extended to and including

the 9th day of August 1939, and the term of this

court is extended to the 9th day of Aug., 1939.

CHARLES N. PRAY
United States District Judge

[150]

[Endorsed]: Piled and entered June 9, 1939.

[151]

[Title of District Court.]

United States of America

District of Montana—ss.

I, C. R. Grarlow, Clerk of the District Court of

the United States for the District of Montana, do

hereby certify to the Honorable, The United States
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Circuit Court of Appeals for the Ninth Circuit,

that tlic foregoing volume consisting of 152 pages,

numbered consecutively from 1 to 152 inclusive,

is a full, true and correct transcript of all matter

designated by the parties as the record on appeal

in case No. 1583, Carnegie National Bank, Succes-

sor to Hie Hanchett Bond Company, a Corpora-

tion, A'S. City of Wolf Point, Montana, et al., as

appears from the original records and files of said

court in my custody as such Clerk.

I further certify that the costs of said transcript

amount to the sum of Thirty-four and 30/100 Dol-

lars, ($34.30), and have been paid by the appellant.

Witness my hand and the seal of said court at

Great Falls, Montana, this 24th day of July, A. D.

1939.

[Seal] C. R. GARLOW,
Clerk of the United States Dis-

trict Court

By C. G. KEGEL
Deputy. [152]

[Endorsed]: No. 9248. United States Circuit

Court of Appeals for the Ninth Circuit. Carnegie

National Bank, Successor to The Hanchett Bond

Company, a Corporation, Appellant, vs. City of

Wolf Point, State of Montana, a Municipal Cor-

poration, Payne Avenue State Bank of St. Paul,

Minnesota, a Corporation, Hazel Graham Glessner,
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i as Executrix of the Estate of James G. Glessner,

Deceased, Fulton County Bank of McConnelsburg,

i
Pa., a Corporation, and Dr. Louis D. Hyde, Ap-

pellees, and Hazel Graham Glessner, as Executrix

of the Estate of James G. Glessner, Deceased, Ap-

pellant, vs. City of Wolf Point, State of Montana,

a Municipal Corporation, Carnegie National Bank,

i Successor to The Hanchett Bond Company, a Cor-

poration, Payne Avenue State Bank of St. Paul,

Minnesota, Fulton County Bank of McConnelsburg,

Pa., and Dr. Louis D. Hyde, Appellees. Transcript

of Record. Upon Appeals from the District Court

of the United States for the District of Montana.

Filed July 29, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

United States Circuit Court of Appeals for the

Ninth Circuit

No. 9248

CARNEGIE NATIONAL BANK, Etc.,

Appellant,

vs.

CITY OF WOLF POINT, Etc., Et al.

STATEMENT OF POINTS RELIED UPON.

Whereas, the District Court by its order of Feb-

ruary 10, 1939, dismissed this cause, as for want
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of prosecution, a]Kl an ap2)eal has been perfected

from such order of dismissal,

Now, therefore, tlie appellants, Carnegie Na-

tional Bank and Hazel Graham Glessner, as Execu-

trix of the Estate of James G. Glessner, Deceased,

now give notice that they intend to rely on this

appeal on the following points:

1. The entry of such order of dismissal was

erroneous when all parties were in open court,

by ])ersonal ap])earance or by written answer, to a

rule to sliow cause, and both the plaintiff and cer-

tain of the defendants urged further appropriate

proceedings.

2. The entry of such order of dismissal was

erroneous upon the state of the record, a full hear-

ing having been had, a decision of the District

Court having been announced and the cause being

ready for tinal disposition.

3. The entiy of such order of dismissal was

erroneous upon the state of the record, a full hear-

ing having been had, a decision of the District

Court liaving been announced and there being pre-

sented to the court for adoption and final entry a

decree witli findings of fact and conclusions of law.

4. The entry of such order of dismissal was

erroneous for the reason that the decree together

with the findings of fact and conclusions of law

presented to the court should have been duly filed

and entered of record.
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5. The entry of such order of dismissal was

erroneous for the reason that this cause was pend-

ing before the Honorable Charles N. Pray, one of

the judges of the District Court for Montana, by

whom all orders in the case had been entered and

who had heard exceptions to the Master's report

in said cause and filed his memorandum decision

thereon, and, therefore, it was improper for an-

other judge of said court to assume jurisdiction,

entering a rule to show cause and an order of

dismissal.

Wherefore, the appellants pray that said order

of dismissal entered in said cause be vacated and

set aside and that said cause be returned to the Dis-

trict Court for further proceedings pursuant to

the record therein; and your appellants will ever

pray.

CARNEGIE NATIONAL BANK
HAZEL GRAHAM GLESSNER,

as Executrix of the Estate of

James G. Glessner, Deceased.

By ARLIE M. FOOR
ROBERT N. ERSKINE
Their Attorneys.

[Endorsed]: Filed Aug. 7, 1939. Paul P. O'Brien,

Clerk.
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[Title of Circuit Court of Appeals and Cause.]

DESlCxNATION OF RECORD TO BE
PRINTED.

Now come Carnegie National Bank and Hazel

Graham Glessner, as Executrix of the Estate of

James (x. Glessner, Deceased, as appellants, by

Arlie M. Foor and Robert N. Erskine, their attor-

neys, and now hereby declare that the entire record

as filed in the above court is necessary for the con-

sideration of the questions presented upon this

appeal, and such entire record should be printed

accordingly.

ARLIE M. FOOR
ROBERT N. ERSKINE
Attorneys for Appellants.

[Endorsed]: Filed Aug. 7, 1939. Paul P. O'Brien,

Clerk.
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STATEMENT OF PLEADINGS AND FACTS
DISCLOSING JURISDICTION.

The District Court had jurisdiction.

(Section 41 and Section 118, Title 28, United States

Code)

There was diversity of citizenship ; the complainant, a

corporation of New Jersey, had its principal place of busi-

ness in Illinois and was not a resident of Montana ; and tlie»|

defendant. City of Wolf Point, was a municipality in andoi

of Montana (Rec. 3-4).

The matter in controversy exceeds, exclusive of inter-

est and costs, the sum or value of $3,000. The bill of com-

plaint sought an accounting of the proceeds of special as-

sessments alleged to constitute a trust fund pledged to the

payment of $17,000 of outstanding bonds (Rec. 3). Theij

answer of the City of Wolf Point admitted uncollected and'|

delinquent assessments amounting to $7,890.08 (Par. VIII,

Rec. 25), and a balance of cash on hand in the sum of,

$6,273.34 (Par. XI, Rec. 27). The Master's report show&j

that the city tendered in open court the sum of $6,710.39

(Rec. 62), and that a substantial sum remained due on!

delinquent assessments and from the purchase price of

lots sold on tax deed (Rec. 63). The Master found that

the city had on hand $11,032.24 for which it was liable, and

that it was also liable for a certain additional sum (Rec

73).

The court had jurisdiction of the defendant bondholdere

pursuant to said Section 118, the order of the District Couri

requiring such parties to appear (Rec. 34), and the vol

untary appearance and answer of said defendants (Rec

36).

I



The Circuit Court of Appeals has jurisdiction to review

an order of dismissal for want of prosecution for the rea-

son that it is a final appealable order.

Section 225, Title 28, United States Code.

Colorado Eastern Raihvay Company v. Union Pa-

cific Railway Company, 94 Fed. 312.

Ruff V. Gay, 67 Fed. (2nd) 684.

Notices of appeal from the order of February 10, 1939,

dismissing the case for want of prosecution, were duly

filed (Rec. 123, 131) on May 10, 1939, in accordance with

Section 230, Title 28, United States Code and Rule 73

of Federal Rules of Civil Procedure. Both appellants

filed appeal bonds (Rec. 124, 132).

STATEMENT OF THE CASE.

The bill of complaint herein sought an accounting of

certain special assessment funds alleged to have been lev-

ied and collected by the City of Wolf Point applicable

to the bonds held by complainant and others. The city

was charged with the misapplication of some of such

funds, with wrongful administration, and with failure to

act in accordance with law for the collection and enforce-

ment of such special assessments and for the payment of

such bonds. It was further alleged that some of such as-

sessments remained unpaid and that the lien of the assess-

ments remained to be satisfied as to some lands. It was

further alleged that the city was a trustee, the said

special assessments and the proceeds thereof constituting

trust funds, and that the city had in numerous respects

failed in its duties and obligations as such trustee. Relief

was sought by the complainant as beneficiary of such trust

funds; and all other holders of bonds were made parties,



likewise as beneficiaries. The bill of complaint also alleged

that, all bonds, by the terms thereof, were payable in nu-

merical order (Rec. 3-22).

The answer of the city admitted the levy of the assess-

ments and the issuance of bonds; asserted that the bonds

were payable in order of registration rather than numeri-

cally, and admitted that $17,000 of bonds remained out-

standing; admitted that a substantial amount of assess-

ments remained delinquent; admitted the collection of

substantial funds with $6,273.34 on hand, but denied any

misappropriation or diversion, denied all other wrong-

doing and the breach of any duty as trustee, and in fact,

denied that the city was a trustee with duties as such (Rec.

23-32).

The answer of defendant bondholders admitted sub-

stantially the allegations of the bill of complaint except

they denied the duty of the city to call and pay in full

any bonds after any installment of the assessment was

in default, and it was alleged that each and all of the

installments had not been collected in full but remained

in partial default ; that interest coupons were payable only

out of interest collected on assessments, whereas, the city

had paid interest coupons with principal; that bonds had

no priority by reason of the number or registration, but

were entitled to pro rata payments after any default; and

further, that the lien of assessments remains fixed until pay-

ment in full, and that any attempts to give title to lands

free and clear of such lien would constitute a taking of

property and an impairment of contract contrary to cer-

tain provisions of the Constitution of the United States

(Rec. 36-42).

The case was duly referred to a Special Master in Chan-

cery who, in due course, filed his report and recommen-



dations (Rec. 43-74). This report shows extended hear-

ings (Rec. 44-5) and a very voluminous record which

''called for exhaustive calculations and extensive tabula-

tions" (Rec. 54).

I

The Master found that the moneys derived from special

assessments were irrevocably pledged to the payment of

bonds, constituting trust funds whether the city be re-

garded as a trustee or as an agent of bondholders (Rec.

54) ; that bonds were called and paid in numerical order,

and also in part in order of registration, although only

a part of those registered on a particular date were called

and paid (Rec. 56) ; that certain moneys had been diverted

(Rec. 57) ; that there were certain irregularities or admin-

istrative failures (Rec. 60-1); and that delinquent assess-

ments and the proceeds of tax sales remained to be col-

lected, but that the total amount thereof would not be suffi-

cient to pay in full all bonds (Rec. 63).

The Master held as conclusions of law that the bonds

did not create a personal liability of the municipality ex-

cept for funds actually collected (Rec. 64) ; that the funds

collected constituted trust funds "to be used exclusively

for the retirement of bonds and interest" (Rec. 65) ; that

the duties of the city as to the collection of assessments

were passive rather than active and that the city "is a

mere conduit for receiving moneys belonging to the dis-

trict and passing them on to the bondholders"; and in

any event that the evidence failed to establish that bond-

holders have suffered any loss "by reason of the acts of

the city," except as specifically declared (Rec. 66-69).

The Master 's recommendations were that subsequent col-

lections should be prorated; that the bondholders should

have judgment for the amount of money on hand in the

sum of $11,032.24, plus interest on certain diverted funds,



6

to be prorated; that the payment of such amounts should

be enforced from time to time upon proper showing; and

that complainant and all bondholders have judgment for,

costs (Eec. 72-3).

Exceptions to such report and recommendations were

filed by the City of Wolf Point (Rec. 75) and by the com-

plainant and other bondholders (Rec. 79). Hearing was

had on such exceptions and the case was taken under ad-

visement by the court pursuant to order of January 10,

1933 (Rec. 85). By such order the City of Wolf Point

was required, without objection on its part, to pay in

pro rata proportion upon all bonds the sum of $4,590,

constituting a portion of the funds in the amount of

$6,710.39 which the city admitted to hold and had tendered

in open court (Rec. 86).

In due course, on May 2, 1933, the court filed a memo-

randum decision which approved the Master's report ex-

cept as modified as to interest payable after maturity on

the bonds (Rec. 87-91). There is no record of any fur-

ther proceedings in the cause until January 10, 1939. All I

of the foregoing proceedings were had before, and every!

order hereinabove referred to was entered by the Honor-

able Charles N. Pray, as Judge of the District Court of li

Montana presiding at Great Falls, Montana (Rec. Orders ij

33, 34, 78, 82, 83, 84, 85, 87). The amended bill of com- '

plaint herein was specifically filed to the Great Falls divi-

sion before Judge Pray (Rec. 3).

On January 10, 1939, the Honorable James H. Bald-
j

win entered an order at Helena, Montana, requiring the ^1

parties plaintiff and defendant to appear before the court i

at Havre, Montana, on January 21, 1939, to show cause (\

why the action should not be dismissed (Rec. 91). On the
;j

return day of such rule a written answer to such order to :



show cause was filed by the attorney for defendant bond-

holders in their behalf (Rec. 92). The attorney for com-

plainant appear in person, objecting to the dismissal; and

tendered to the court findings of fact and conclusions of

law, with a decree ; whereupon the matter was taken under

advisement by the court (Rec. 95-96). Thereafter on Feb-

ruary 10, 1939, the said Judge, Honorable James H. Bald-

win, lodged with the Clerk the said findings of fact and

conclusions of law (Rec. 97), and the decree (Rec. 115);

and filed, and there was entered an order of dismissal

(Rec. 120) in words as follows:

''Good cause not having been shown, as directed by

this Court by its order of January 10, 1939, why the

parties plaintiff and defendant failed to take any for-

ward step herein for nearly six years,—that is to say

from May 2, 1933 to January 10, 1939, it is ordered,

and this does order, that the above entitled action

be and the same is hereby dismissed.

Done in open court at Havre, Montana, February

10, 1939.

James H. Baldwin,

United States District Judge

District of Montana" (Rec.

120).

There is but one ultimate question before the court upon

this appeal, and that is whether or not, under the facts

and circumstances of this case, such order of dismissal

should have been entered.
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Errors Relied Upon.

This order of the District Court of February 10, 1939,

dismissing this action as for want of prosecution, was im-

providently and erroneously entered for the following

reasons

:

1. The cause had been fully prosecuted, and decision

had been announced, with nothing remaining to be done

prior to entry of decree except the entry of record of the

court's findings of fact and conclusions of law, pursuant

to Rule 701/2 of the Rules of Equity as promulgated No-

vember 4, 1912, by the Supreme Court of the United States,

and then in force.

2. Such findings of fact and conclusions of law, to-

gether with a decree, had been prepared and were before

the court for appropriate entry.

3. Parties were before the court asking further appro-

priate proceedings and final disposition of the cause.

4. The facts and circumstances disclosed by the record

as now before the court made a final disposition of the

cause necessary to all parties, and it was equally the duty

of the complainant and all defendants to procure entry of

such findings of fact and conclusions of law, and a decree,

for the following reasons:

A. The record before the court at this time in-

cludes both pleadings and the Master's report as

approved by the District Court, and the correctness

of the Master's report is not now at issue.

B. The subject matter of the litigation consisted

i

of a trust fund held by the City of Wolf Point.

C. The duties and obligations of the City of Wolf

Point and the rights of all parties pertaining to suchi

trust funds were questions at issue.
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D. The Master's report had presented findings,

conclusions, and recommendations upon all such issues,

granting relief to bondholders in some respects but

absolving the city as a trustee from liability or re-

sponsibility in many other respects.

E. The city admittedly held certain funds and

would collect additional funds, and the distribution

of these funds was not only a question at issue but

had been partially accomplished by order of court

without objection from the city.

F. A dismissal of the action will leave the city, in

its capacity as trustee or collecting agent, without

any judicial construction of its duties and obligations

but with a balance of funds on hand, after partial dis-

tribution of funds contrary to the city's concept of

its duty.

G. The city had tendered to the court a certain

admitted balance of funds on hand and, although such

funds were left in the possession of the city, never-

theless, in legal contemplation they were within the

custody and control of the court.

5. Upon the state of the record the judge who entered

the order of dismissal did not exercise his power to act

with sound judicial discretion.

6. The order of dismissal which was entered upon the

court's own motion does not indicate whether or not it was

without prejudice to any further action or adjudication.

7. The Honorable James H. Baldwin, in the exercise of

the usual judicial courtesy and comity as between judges

of tbe same court, should not have assumed jurisdiction

to dismiss the action, when the cause had been fully heard

before the Honorable Charles N. Pray, still a judge of said
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District Court, by whom all previous orders had been en-

tered and a memorandum decision confirming the Master's

report had been filed, and who alone should enter of record

findings of fact and conclusions of law, and a decree.

Summary of Argument.

The only question before the court is whether the dis-
^

missal for want of prosecution was proper.

The inherent power of the court to dismiss should be

exercised with sound judicial discretion.

Decision must be made according to the facts and cir-

cumstances disclosed by the record as it stands.

There was no rule to speed and no mandatory require-

ment.

Rule 41 of Federal Rules of Civil Procedure not involved. !i

A decision on the merits after trial is the purpose of

litigation.

A dismissal for want of prosecution permits another

suit.

Dismissal not justified under many other decisions.

Dismissal is not mandatory even with positive statutory

requirements.

Facts and circumstances of this case:

A completed trial.

Master's report approved.

Partial adjudication and distribution of money.

Decree on the merits necessary and proper for all.

Dismissal untimely and inequitable.
'

There should be no conflict of jurisdiction between judges

of concurrent authority under rules of comity and judicial

courtesy recognized by the decisions of all courts.

i
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Litigation pending before one judge should be continued

before him to a final conclusion.

A trial upon the merits, and proceedings to the point

of a final conclusion, had been completed before Judge

Charles N. Pray.

i . .

; Dismissal for want of prosecution by Judge James H.

Baldwin was improper.
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ARGUMENT.

The appellants urge that it was error for the Distric

Court to dismiss this action for want of prosecution. Th?

is the only question now before this court. There can b|

no real dispute as to questions of law. We believe thj

decision of this court involves only the application of th|

law to the record now before this court. We want no mis

understanding of our position on the law.

Unquestionably, the law is that any court has inherenj

power, without regard even to any statute or rule of courl

to dismiss any action pending therein for want of pros(

cution; but

The exercise of that power shall be with sound judicif

discretion and not arbitrarily.

We recognize that when there is any suggestion of a\

abuse of discretion or arbitrary action then there is

particularly heavy burden on appellant. We accept th£

burden with the firm belief that a consideration of thj

record before the court will require a reversal of the ordej

of dismissal to permit a termination of this litigation upo^

the merits of the case.

We shall make no attempt to review all decisions, even

of federal courts, upon the question of the power of the

court to dismiss. As disclosed by the digests of law in

common use, upon the subject of dismissal (involuntary),

a mass of cases can be cited sustaining such power of the

court with none to the contrary {e.g., 18 Corpus Juris

1191-1203 and Fourth Decennial Digest, Dismissal and

Non-Suit, section 60). In passing, however, we note that
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in almost all cases, wherein there was a dismissal for want

of prosecution, there had been no trial on the merits what-

ever. We shall not impose on the court to discuss all those

cases where courts have held that a dismissal was improper.

Our presentation of cases will be rather for purposes of

illustration in considering the record before the court, and

determining why such an order of dismissal was entered,

and whether it should have been entered.

I The sole question before this court is whether upon the

record a dismissal was justified, and our discussion must

be primarily directed to the facts and circumstances of the

record. We think it cannot be controverted that the record

must be considered as it now stands; that is, upon the

pleadings, the Master's report, and the memorandum de-

cision of the District Court sustaining such report. Whether

or not there were errors in that report, and whether or

not the District Court erred in such decision, are questions

not now before this court. We urge that the Master's

report must be considered for the purpose of determining

whether it presents a prima facie state of facts requiring

a final decree thereon for the benefit of all parties.

It is true that such memorandum decision was filed May
; 2, 1933. From the record it appears that there was no
' further action of any kind by any party, or by the court,

until the court on its own motion on January 10, 1939,

!
entered an order to show cause directed to all parties plain-

I tiff and defendant (Rec. 91). In response to such Rule

i

a written answer was filed (Rec. 92), and counsel for plain-

tiff appeared in open court (Rec. 96). We submit that

the written answer is not alone to be considered, nor is

the fact that counsel for plaintiff objected in open court.

The entire record should be examined. We may concede

that the attorneys were gravely at fault in failing to bring

[ the matter before the court for final disposition ; neverthe-
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less, on the return day of the Rule there was presented

to the court findings of fact and conclusions of law (Rec.

97), and a decree (Rec. 115). Regardless of even unrea-

sonable delay, the defendant, City of Wolf Point, has not

been injured thereby, and it would seem important that the

duties and obligations of such defendant city should be

established.

No Rule to Speed or Mandatory Requirement.

We deem it proper to call to the attention of the court

these facts : It is apparent from the record that there had

been no Rule on complainant to proceed, and there was no

trial calendar or general call on v/hich the case appeared

in regular order.

In the case of Buck v. Felder, 208 Fed. 474, the court,

recognizing the inherent power of the court to dismiss,

nevertheless declared (477)

:

**In general, however, the practice is that a rule on

the complainant to proceed in the cause, commonly

called a rule to speed, must precede a motion to dis-

miss for want of prosecution." (Citing 14 Cyc. 448

and cases.)

In the case of Maison Dorin, Societe Anonyme v. Arnold,

16 Fed. (2nd) 977 (certiorari denied by United States

Supreme Court, 273 U. S. 766, 71 L. Ed. 881), it was held

that where a case was dismissed on a regular call, it was

not an abuse of discretion to reinstate such case on the

trial calendar, even after term had expired, where the

court found that the order of dismissal was entered inad-

vertently and worked an unjust hardship. The court there

held that Rule 57 of the Rules in Equity, then in force,

was not ironclad and the courts were free to exercise some •

discretion thereunder. Such rule provided that a case
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might be dropped from the trial calendar by stipulation

and upon order, but if not reinstated within the year the

suit should be dismissed without prejudice to a new one.

It will be observed that these provisions of Rule 57 are

not contained in the Federal Rules of Civil Procedure now

in force.

Rule 41—Federal Rules of Civil Procedure—Not Involved.

We would also call attention to Rule 41 of the Federal

Rules of Civil Procedure now in force. Under paragraph

(a) of this rule a case cannot be dismissed upon motion

of plaintiff, after answer filed, "save upon order of the

court and upon such terms and conditions as the court

deems proper." We then particularly call attention to

paragraph (b) of such rule, reading as follows:

''(b) Involuntary Dismissal : Effect Thereof. For

failure of the plaintiff to prosecute or to comply with

these rules or any order of court, a defendant may move

for dismissal of an action or of any claim against him.

After the plaintiff has completed the presentation of

his evidence, the defendant, without waiving his right

to offer evidence in the event the motion is not granted,

may move for a dismissal on the ground that upon

the facts and the law the plaintiff has shown no right

to relief. Unless the court in its order for dismissal

otherwise specifies, a dismissal under this subdivision

and any dismissal not provided for in this rule, other

than a dismissal for lack of jurisdiction or for improper

venue, operates as an adjudication upon the merits."

It will be observed that this paragraph contemplates a

motion for dismissal by defendant in the event of plain-

tiff's failure to prosecute, and unless otherwise ordered

any such dismissal is an adjudication upon the merits.
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Neither Rule 41, nor any other provision of such rules,

specifically contemplates a dismissal for want of prosecu-

tion upon the court's own motion, and the question is left

open whether the present dismissal is without prejudice

to further action. We do not pretend that the absence of

any such provision in the present rules denies to the court

the inherent power to dismiss, but we do believe that the

nature of these new Federal Rules of Civil Procedure upon

this question of involuntary dismissal emphasizes reasons

why the order for dismissal now before the court should be

reversed.

Documents Filed After Dismissal No Part of Record.

This dismissal followed a rule to show cause entered

by the court on its own motion. Even upon the return

day of such rule, it does not appear from the record that

the attorney for the defendant city urged the dismissal

(Rec. 95-96). However, it seems advisable at this time

to comment upon certain instruments which now appear

as a part of the record, consisting of a purported motion

for dismissal (Rec. 143), notice of hearing (Rec. 144),

affidavit of H. C. Hall (Rec. 146), and designation of

record (Rec. 150). We must most respectfully urge that

these instruments are no proper part of this record. The

order of dismissal appealed from was entered February

10, 1939, and that order concluded the case and ended the

record except as the court itself might certify any finding

of fact or certificate of evidence. We think that proposi-

tion is fundamental. Pursuant to such order, notice of

appeal was filed on May 10, 1939 and appellant's designa-

tion of record was filed June 5, 1939. The instruments

above described (Rec. 143-150) were not filed with the

Clerk of the District Court until July 5, 1939, and then

without any order of court. We note in passing that the
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purported notice of hearing, although directed to Robert

N. Erskine, Solicitor for certain defendants, does not pur-

port to have been served on him (Rec. 145). From the

record before the court, it is clearly apparent that the said

motion for dismissal which was to have been presented

to the court according to the notice of hearing on May 22,

1934 was in fact never filed and never presented to the

court. We submit that these purported documents are

no part of the record; that the motion for dismissal, even

if prepared and served, became no part of the proceedings

;

and that this court can give no consideration thereto. We
are confident that this court can and will act only upon

the legal record before the court.

A Decision on the Merits After Trial.

It seems to be the purpose of Rule 41 of the Federal

Rules of Civil Procedure, and a definite tendency of all

courts, to bring controversies and litigation to a definite

conclusion. We take the liberty to refer briefly to deci-

sions in two cases wherein the question at issue and the

facts bear no direct analogy to the case at bar; and yet

in the final result there is an analogy upon the basis that

in the case at bar there has been a complete and lengthy

trial with a decision on the merits. In the case of U. 8. v.

County Commissioners, 54 Fed. (2nd) 593, it was held that

where a case had been regularly tried on evidence, it should

be decided on the merits rather than dismissed without

prejudice because a decree on the merits '4s the purpose

of litigation." Again, in Hanna v. Brictson, 62 Fed. (2nd)

139, it was held

:

''It is the duty of the courts to dispose of contro-

versies after trial and upon their merits whenever

possible. The modern tendency of both the bench and
the bar is to brush aside technicalities, and to bring
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about a disposition of suits, not upon some technical

rule of pleading and practice incomprehensible to the

lay mind, but upon the evidence and in accordance

with the law."

Dismissal Without Prejudice—Another Action.

We have referred above to the question which might

arise as to whether the dismissal in this case was with or

without prejudice to further action. It is hardly necessary

to cite authorities to establish that the general rule has

been that a dismissal for want of prosecution was without

prejudice, by reason of such order, to further suit on the

same cause of action. In the case of Cage v. Cage, 74 Fed.

(2nd) 377, the court sustained a dismissal for want of

prosecution, on a regular trial call after a delay of three

years and eight months, but expressly held that such dis-

missal did not bar a new suit; and amended the order of

the District Court to affirm that it was without prejudice.

Decisions of Other Courts.

In the somewhat recent case of U. 8. v. Sterling, 70 Fed.

(2nd) 708, an order, denying the vacation of an order

dismissing for want of prosecution, was reversed, even

after the term, and the suit was required to be reinstated.

The case had been dismissed on a general call under the

rules of the court because of no action within a year.

However, the case had been referred to a Master and fully

tried, some years previously, and, indeed, had been await-

ing a Master's report. The Circuit Court of Appeals held

that under the circumstances it was not subject to dis-

missal for want of prosecution, and the United States

Supreme Court denied certiorari (Commomvealth Trust

Company v. United States, 293 U. S. 584, 79 L. Ed. 679).



19

It seems perfectly apparent, from numerous decisions,

that lapse of time alone is not a conclusive reason for

dismissing an action for want of prosecution. The ques-

tion of whether the defendant has been in any degree prej-

udiced, and all of the circumstances of the particular case,

must be considered to determine whether or not the trial

court has acted with truly sound judicial discretion in dis-

missing solely for want of prosecution. As examples, we

also cite:

Taylor v. Southern Railway Company, 6 Fed.

Sup. 259.

Russell V. Texas Transport S Terminal Company,

32 Fed. (2nd) 689.

In a case before this court, Dillon v. U. S., 29 Fed. (2nd)

246, it was held that an order of dismissal was not sub-

ject to be vacated after the term. Such dismissal was upon

a general call, for want of prosecution, pursuant to a rule

providing for dismissal where no action was taken for a

year; but, with reference to such rule, this court said in

concluding its opinion:

''True, the court is not bound to dismiss under the

conditions specified in the rule, but it may do so in

the exercise of its sound discretion."

We think it would be entirely improper to discuss at

length the decisions of the several state courts on the

general question of dismissal for want of prosecution.

Needless to say, they vary widely in their holdings, and

sometimes because of the statutes and rules of court in the

particular state. Some states have very definite statutes

on the subject, and this includes California and Montana

;

it appears that much litigation has resulted from such

statutes. We comment on these states (the Montana Code
having followed the California Code) with the thought that
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this case comes from Montana, and it may be possible that

the judge who entered the dismissal was unconsciously

influenced by his knowledge of the statutory provisions.

A study of many Montana and California decisions leads

to the conclusion that even where provisions of the statute

seem mandatory, they are not strictly construed, and many
implied exceptions are recognized. It was so held in the

recent case of Christen v. Superior Court of Los Angeles

County (August, 1937), 9 Cal. (2nd) 526, 71 Pac. (2nd) 205.

This case is also found in 112 A. L. R. 1153 with an exten-

sive note on the subject matter, and we call attention to the

citations, particularly at page 1169, to the effect that where

an action is partially tried, it does not come within the

terms of the statute. In these states the statutory provi-

sions include the requirement that a judgment shall be

entered within six months of a finding or entry of verdict,

but these provisions have also been broadly interpreted.

Rule v. Butori, 49 Montana 342, 141 Pac. 672.

Richey Land & Cattle Company v. Gladir, 153 Cal.

179, 94 Pac. 768.

Neihaus v. Morgan, 5 Cal. U. 391, 45 Pac. 255.

In the case of Joyce v. MacDonald, 51 Montana 163, 149

Pac. 953, although eight years had elapsed with no judg-

ment on the finding, the court held that the case should

not be dismissed because all parties were entitled to some

affirmative relief. So in the case at bar, the report of the

Master, as confirmed, made numerous findings in favor of

the defendant city as well as in favor of bondholders.

"We also call attention to the case of Marias River Syndi-

cate v. Big West Oil Company, 98 Montana 254, 38 Pac.

(2nd) 599, where it was specifically held that the six

months' period within which a final order must be entered

under the Montana statute did not begin to run until noth-
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ing more remained to be done than the mere entry of the

judgment. It was there held that where the findings had

not been completely and correctly adopted, then the case

was still in the process of judicial determination. So in

this case while a memorandum decision was filed confirm-

ing the Master's report, complete findings of fact and con-

clusions of law were not specifically adopted by the trial

judge.

Facts and Circumstances—This Case.

We shall now ask the court to consider the nature of this

case, and all pertinent circumstances as disclosed by the

record. In our statement of the case, supra, we have re-

viewed briefly the pleadings and the master's report. We
pointed out that upon the trial there were extended hear-

ings and a voluminous record. The report of the Master

(Rec. 43-74) was a comprehensive and detailed considera-

tion of all issues in the case, and prompted the District

Judge, who confirmed such report, to specifically comment

on the painstaking efforts of the Master (Rule 88). We
earnestly urge that these are considerations which should

have great weight in determining whether the results

should be entirely held for naught. The record which has

been made by great effort of all parties should not be

wasted; in equity it is for the benefit of all parties. At

this time it is not a question of whether the Master was

right or wrong in his conclusions, or whether Judge Pray
was right or wrong in confirming the Master's report.

Errors, both of findings of fact and conclusions, can be

corrected at the proper time. The question now before

the court is whether the entire record shall be discarded

and rendered useless, with no decree upon the merits, as

a result of the dismissal of the action. May we suggest

briefly some of the issues in the case which seem to require

that the court, sitting in equity, shall render a final decree

upon the merits.
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It has been repeatedly held that a court of equity takes

a complete and peculiar jurisdiction in the matter of trusts,

the administration thereof, and the rights, duties, andd

obligations of both trustee and beneficiary. We are notii

asking this court at this time to pass upon any of suchJI

questions in this case. Perchance, the court might eventu-i'

ally decide that no trust was here involved. The fact re-

mains that upon the face of the present record, trust issues

are involved.

The Master made findings and conclusions as follows

:

Monies derived from special assessments are pledged
j

to payment of bonds, and in that sense are trust funds,
j

whether the city is regarded as a trustee or as an agent

;

for bondholders (Rec. 54, 65).

The issue was presented whether bonds should be-j

paid in numerical order, or in order of registration,

or in prorata proportion (Rec. 55).

The burden was on complainant, to include the ac-

,

counting (Rec. 54-55). I

Records were inadequate (Rec. 60).

Certain funds were tendered by the city in open!

court (Rec. 62).

There will not be a sufficient amount collected to]

discharge the bonds in full (Rec. 63-66).

There was no general liability of the city upon the'

bonds as such (Rec. 64).

The duties of the city are passive, not active (Rec.

,

66-69). !'

After maturity when funds are insufficient for pay-

ment of bonds in full, then all monies should be paidij

in pro rata proportion (Rec. 70, 72).

Future action of the court, relating to administra-

tion and payment of funds, may be necessary (Rec.

72-73).
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A substantial sum of money on hand and due from

the city should be prorated among bondholders (Rec.

73).

Delinquent assessments and proceeds of tax sales re-

mained to be collected and distributed subsequent to the

accounting (Rec. 63, 72).

Decree Pertinent.

We submit that if the Master was wrong in such find-

ings and conclusions against the city, then most certainly

the city is entitled to a conclusive adjudication in its favor

absolving it from duty and responsibility; but in equity,

if the Master was correct, bondholders are entitled to their

rights as beneficiaries of the trust. The entry of a proper

decree is of interest to all parties.

Regardless of the amount which the Master found to be

on hand (Rec. 73), the fact remains that the city did col-

lect special assessments applicable to bonds and admitted

a balance on hand which was tendered to the court (Rec.

62). Subsequently, by order of court, a part of such funds

was distributed to bondholders (Rec. 85-87), and to that

extent there has been a partial adjudication. The balance

of such funds are, in effect, in custodia legis; the city has

not claimed such balance, and the distribution thereof must

be determined. We submit that a court would not permit

a receiver to retain funds on hand, by dismissal of a Bill

of Complaint without settlement from the receiver. The
order for partial distribution, entered by Judge Pray with-

out objection from the city, creates a situation which re-

quires a final decree upon the merits.

In addition to such balance of admitted funds, perhaps

commingled therewith, there may be the proceeds of de-

linquent assessments and tax sales which the Master found
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to be uncollected (Rec. 63). The accounting herein was

only brought down to a date named, and if there have

been subsequent collections they would likewise be a part

of the trust funds applicable to payment of bonds. The

Master recommended that any such moneys should bei

prorated among bondholders (Rec. 72). If there be any

such additional moneys at any time collected, then it is

the more important that the rights of all parties therein

be fixed and determined by a decree on the merits.

The issue was distinctly raised as to how bonds should

be paid (Rec. 55). Not only did the Master conclude that

funds should be prorated upon all outstanding bonds, buti

the court, by its order of partial distribution (Rec. 85),

required such payment ; and it was made. The order shows

that the city made no objection thereto (Rec. 86), although]

this method was contrary to the contentions of the city.

We now face a situation where payment has been made

by the city pursuant to an order of court, but if the dis-

missal of the action is permitted to stand, such order willj

be void. How, then, would the balance of funds be dis-

tributed, or, perchance, what then will be the liability oil

the city upon the bonds ? What will be the respective i

rights of both city and bondholders 1 Both are entitled

to a final decree upon the merits.

Dismissal Untimely and Inequitable.

We submit that the very nature of this case, the proceed-!

ings that have been had herein, the orders entered in the

course of such proceedings, all lead to but one conclusion;;

a final decree upon the merits is necessary and proper.!

A great injustice will be done to all parties if such decree'

be not entered. The mere dismissal of the case, under

present circumstances, creates an impossible and highlyj

inequitable situation. The order of dismissal for want of
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prosecution is an anachronism; the case has been fully

prosecuted and the time for dismissal is past. At the time

of the order of dismissal it was in the hands of the court

itself for entry of findings of fact and conclusions of law,

with a decree thereon. We respectfully submit that the

order of dismissal, upon the record of the case before the

court, was improvident and apparently inadvertently en-

tered without a proper understanding of the situation. Ac-

cordingly, it should be set aside so that further appropriate

proceedings may be had.

Conflict of Jurisdiction Between Judges.

There is another and very cogent reason why the order

of dismissal in this cause should be reversed and set aside.

That order was entered by the Honorable James H. Bald-

win pursuant to a rule to show cause, also entered by him.

Perhaps we cannot question the technical power to act of

Judge Baldwin, but we feel that his action was certainly

inadvertent. The case had been pending before the Hon-
orable Charles N. Pray, who was still a judge of the said

District Court; numerous orders had been entered by

Judge Pray, including a partial adjudication with distri-

bution of money; and a memorandum decision had been

filed pertaining to the merits. We think it follows, as a

matter of course, that Judge Pray alone could be called

upon to enter of record findings of fact and conclusions

of law in accordance with Rule 7O1/2 of the Rules in Equity,

then in force, and eventually a decree.

This question of the authority of coordinate courts and
judges has been the subject of many judicial comments
and holdings. It will be recalled that in the earlier days
of our federal courts members of the Supreme Court
sometimes sat within the respective circuits to which they
were assigned, and there might be in the same court a
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circuit justice, a circuit judge, as well as a district judge.

This difference between the judges was the basis for some

question. In the case of Appleton v. Smith, 1 Fed. Cases-

1075, Circuit Justice Miller, when asked to rule on a mo-

tion previously denied by a district judge, said

:

''It would be in the highest degree indelicate for

one judge of the same court thus to review and set

aside the action of his associate in his absence, and

might lead to unseemly struggles to obtain a hearing

before one judge in preference to another."

Again in the case of Cole Silver Mining Company v."

Virginia d Gold Hill Water Company, 6 Fed. Cases 72,!

Circuit Justice Field said, when asked to vacate an in-ii

junction entered by the district judge:
j

"I could not with propriety reconsider his decisioni|

even if I differed from him in opinion. The circuit >

judge possesses, as already stated, equal authority

with myself in the circuit, and it would lead to un-i|

seemly conflict if the rulings of one judge, upon a ques-

tion of law, should be disregarded, or be open to review

by the other judge in the same case."

Judge Brewer in the case of Reynolds v. Iron Silver \

Mining Company, 33 Fed. 354, made these comments: I

(356) "I think that the orderly administration of justice

requires, and justice itself will in the long run, andij

the general average be best secured, if litigation com-

menced before one judge continue before him until it

shall be taken to an appellate tribunal."
,

(357) ''And in conclusion it is wiser and better that the'

litigation commenced before one judge shall be con-

tinued, so far as practical, before him to its close in

the trial court." ii
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It seems to be the universal rule that as between courts,

as such, where they are of equal jurisdiction, the one

court will not disregard or overrule the other; and the

reasoning which induces such a rule applies equally to

judges of equal jurisdiction. In the case Shreve v. Chees-

mcm, 69 Fed. 785, the court said in discussing the question

at page 790 that it is a:

''Principle of general jurisprudence that courts of

concurrent or coordinate jurisdiction will follow the

deliberate decisions of each other, in order to prevent

unseemly conflicts, and to preserve uniformity of de-

cision and harmony of action."

And at page 791

:

''Nor has it been thought less vital to a wise admin-

istration of justice in the federal courts that the vari-

ous judges who sit in the same court should not

attempt to overrule the decisions of each other, espe-

cially upon questions involving rules of property or of

practice except for the most cogent reasons."

In the case of Plattner Implement Company v. Interna-

tional Harvester Compamy, 133 Fed. 376, the court said at

page 378

:

"This rule in Shreve v. Cheesman is a rule of comity

and of necessity * * * the rule itself, and a careful

observance of it, are essential to the prevention of un-

seemly conflicts, to the speedy conclusion of litigation,

and to the respectable administration of the law, espe-

cially in the national courts, where many judges are

qualified to sit at the trials, and are frequently called

upon to act in the same cases."

We observe that the opinion in Shreve v. Cheesman was
again quoted in the case of Boatman's Bank v. Frit^elen,
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135 Fed. 650, where the Circuit Court of Appeals for the

Eighth Circuit reversed an order remanding a case to the

state courts when another district judge had previously

refused to remand the case. The court said that it was

another illustration of the wisdom of the rule.

We observe with interest this definition of ''comity" in

a case of a somewhat different nature. We refer to the

case of U. 8. v. Marrin, 227 Fed. 314, where the court said:

*'It is convenient and desirable that there be a rule

by which it can be determined which authority shall

make way for the other. This rule is that known as

the rule of comity. It answers with courts and cabi-

nets, in law and in diplomacy, substantially the same

purpose which personal courtesies serve in the social

relations of life. One of the principles is that the

court which first asserted jurisdiction may continue

its assertion without interference from the other."

Substantially to the same effect are the following cases,

to the language of which we specifically call the court's

attention, but it seems unnecessary to enlarge this brief

by specific discussion and quotation from each of them:

.Buck V. Steele, 165 Fed. 577 (584).

Presidio Mining Company v. Overton, 261 Fed.

933 (Ninth Circuit) (Cases cited—p. 939).

Wright v. Barnard, 264 Fed. 585.

U. S. V. Maresea, 266 Fed. 713.

Commercial Union of America v. Anglo-Smith

Am. Bank, 10 Fed. (2nd) 937.

A somewhat similar question has been before this Cir-

cuit Court in another case coming from the Montana Dis-

trict, and we observe that the court cited as authority some

of the cases which we have referred to above. It is the

case of Hardy v. North Butte Mining Company, 22 Fed.

(2nd) 62, where one of the judges of the district court
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of his own motion entered a rule to show cause, dis-

missed a bill of complaint and ordered the discharge of a

receiver appointed by one of the other judges. This court

said as to the sole question for decision:

''May another judge sitting in the same court, on

the same record, of his own motion or otherwise, va-

cate the order of appointment because, in his opinion,

the order was mistakenly or improvidently made. On
both principle and authority the question must be

answered in the negative."

Proceedings Before Judge Pray.

As we have heretofore commented, this case was filed

in the Great Falls Division addressed to the Honorable

Charles N. Pray because he was there sitting (Rec. 3).

From time to time at least seven different orders were

entered by Judge Pray (Rec. 33, 34, 78, 82, 83, 84, 85).

Exceptions to the Master's report were heard by Judge
Pray. The case was taken under advisement by him upon
the merits, pursuant to his order, and it will be noted that

such order made a partial adjudication by requiring dis-

tribution of certain moneys (Rec. 85-87). Judge Pray
made his decision upon the merits as found in his mem-
orandum decision by which he substantially sustained the

Master's report (Rec. 87-91).

The record clearly discloses that the question of a dis-

missal for want of prosecution was never presented to or

considered by Judge Pray. It is certainly an open ques-

tion, in view of the partial adjudication and the hearing

upon the merits, whether Judge Pray would have enter-

tained any such motion for dismissal. If it appeared that

the case had been pending for an undue period of time, it

would have been a simple matter for all parties to have
been required to appear before Judge Pray.
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Dismissal by Judge Baldwin Improper.

In conclusion it is respectfully submitted that under the

established rule universally recognized in our federal

courts, Judge Baldwin should not have assumed jurisdic-

tion and made a final disposition of the case by an order

dismissing for want of prosecution. That was an inter-

ference with the jurisdiction of Judge Pray. The question

of what should be done in the matter, even if it were con-

sidered that there was an unseemly delay, was definitely

a question for Judge Pray, whose province it was at the

time to bring the matter to a proper conclusion. There

had been a hearing upon the merits by Judge Pray, there,

had been a partial adjudication, there had been a decision.

All of the facts and circumstances of the case, with which

Judge Pray was entirely familiar, were proper to be con-

sidered in determining what action the District Court

should take. If a motion to dismiss for want of prosecu-

tion was in order, such motion might be properly consid-

ered by the judge who was intimately acquainted with the

proceedings. We urge that, upon the record of this case,

the order of dismissal entered by the Honorable James H.

Baldwin must and should be reversed.

Respectfully submitted,

Arlib M. Foor,

Robert N. Erskine,

Counsel for AppelloMts.
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STATEMENT OF THE CASE

The appeals herein are from orders of dismissal for

want of prosecution entered by the district court on

February 10th, 1939. (R. pp. 120, 121). The merits of

the actions are not before the court. The issues made by

the pleadings, the evidence presented are of no import-

ance. The sole question is whether the court abused its

discretion in ordering the dismissal. It is necessary, there-

fore, to set forth a chronological table of the events lead-

ing up to the order of dismissal. They are as follows

:

1. Amended complaint filed May 22, 1930. (R. pp.

3-22).

2. Answer of City of Wolf Point, filed September

2, 1930. (R. pp. 23-33).

3. Cause referred to special master, November 17,

1930. (R. pp. 33, 34).

4. Hearing before special master completed May 8,

1931. (R. p. 45).

5. Report of special master filed November 12, 1932.

(R. pp. 43-74).

6. Exceptions to master's report filed by City of

Wolf Point, November 25, 1932. (R. pp. 75-78).

7. Exceptions to master's report filed by complain-

ant and others, January 9, 1933. (R. pp. 79-82).

8. Decision of district court on exceptions to mas-

ter's report, filed May 2, 1933. (R. pp. 87-91).

9. Motion to dismiss for want of prosecution, served

May 14th, 1934. (R. pp. 143-145).

10. Order to show cause why action should not be

dismissed, filed January 10, 1939. (R. pp. 91, 92).
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11. Order of dismissal for want of prosecution, filed

February 10th, 1939. (R. pp. 120, 121).

By its decision of May 2nd, 1933, on the exceptions to

the master's report, the court, except as to interest pay-

able after maturity, adopted the report "as the findings

and conclusions of the court."

On the same day that the order of dismissal was

entered, to-wit, February 10th, 1939, there were lodged

with the clerk of court proposed findings of fact, con-

clusions of law and decree. (R. pp. 97-119). The record

does not disclose who lodged such papers with the clerk,

nor does the record show that any of them were ever

submitted to either Judge Charles N. Pray or Judge

James H. Baldwin, in accordance with the order entered

January 21st, 1939, upon the order to show cause. (R.

pp. 96, 97).

In short, the record affirmatively discloses that in spite

of motion to dismiss served upon counsel for appellant

on May 14th, 1934, no forward step was taken by them

on behalf of appellants from May 2nd, 1933, to February

10th, 1939, a period of almost six years.

The only excuse suggested for the long delay is found

in an affidavit filed by Robert N. Erskine, one of the

attorneys for appellants, on January 21st, 1939. (R. pp.

92-95), wherein it is said:

"Within a few days after the decision of the court

was announced the undersigned in behalf of all bond-

holder parties, prepared a draft of Findings of Fact

and Conclusions of Law whereby the court would

adopt as its own the findings and conclusions con-

tained in the master's report. Such instrument was
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thereupon submitted to the attorneys for the City of

Wolf Point with a letter commenting- upon sections

701/2 and 71 of the Equity Rules of the United States

Court with the suggestion that it would simplify the

record of said causes if the parties would stipulate that

the court might so adopt the findings and conclusions

of the Master's Report as constituting the findings and
conclusions of the court, thereby avoiding the prepara-

tion and filing- of lengthy finding's of fact and con-

clusions of law substantially the same as contained in

the Master's Report. In the answer to such sug-g-estion

the attorneys for said city declared that they preferred

specific findings and conclusions.

"Thereafter there was prepared at considerable

length and there was submitted to the attorneys for the

City of Wolf Point as to each of the above cases

(1) Findings of Fact and Conclusions of Law; and

(2) a Decree. Copies of the foregoing" were also sub-

mitted to Mr. Arlie M. Foor as attorney for com-
plainants with original copies which he was requested

to present to the court. The undersigned is advised

that the attorneys for the city thereupon immediately

made the request to Mr. Foor that the presentation of

such documents to the court should be delayed until

the attorneys for the city had sufficient time for a

careful examination thereof. Thereafter it was sug-

gested that there were objections to the documents so

submitted, that a personal conference for the settle-

ment of such objections seemed advisable, and that

such conference might be delayed until such time as

the undersigned, who was a resident and practicing

attorney of Chicago, Illinois, might make a trip to

Montana, in connection with certain other litigation

also pending in this court."

This affidavit, however, fails to call the attention of

the court to certain important matters which are entitled

lo consideration by the court. Thus, the first suggestion
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relative to findings of fact and conclusions was made by

counsel for appellants in May, 1933. Thereafter, nothing

further was done by counsel for appellants until after

motion to dismiss for want of prosecution had been

served upon them in May, 1934. (R. pp. 143-146). No

findings or conclusions were submitted until June, 1934,

( R. p. 147), and it was then agreed and understood that

a conference thereon should be held in July, 1934. (R. pp.

147, 149). From July, 1934, to January 21st, 1939,

nothing was done about the matter, and no excuse is even

suggested for such delay.

Counsel for appellant recognizes the fact, (brief p. 7)

that "there is but one ultimate question before the court

upon this appeal, and that is whether or not, under the

facts and circumstances of tliis case, such order of dis-

missal should have been entered." They fail to recognize

the rule that the "facts and circumstances" to be con-

sidered are not the allegations of the complaint and

answer; the voluminous record calling for exhaustive

calculations and extensive tabulations ; the findings, con-

clusions and recommendations of the master; the excep-

tions to the report; or, the decision of the District Court.

Rather, this court is interested in ascertaining whether

the lower court abused its discretion in dismissing an

action in which no forward step had been taken for six

years; and, in determining whether there was any excuse,

valid or otherwise, for such delay.

It stands conceded here, (brief p. 13) "that the i;

attorneys were gravely at fault in failing to bring the
^

matter before the court for final disposition." The 1
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question for decision is whether that grave fault is ex-

cused by the facts and circumstances appearing in the

record.

SUMMARY OF ARGUMENT
1. The sole question for determination is whether

the lower court abused its discretion in dismissing

the case for want of prosecution.

2. Under Rule 48-3 of the rules of the United States

district court of Montana, the case was properly

dismissed.

3. Under section 9317, subdivision 6 of the Revised

Codes of Montana, 1935, the dismissal was proper.

4. Even after order to show cause why the action

should not be dismissed, issued on January 10th,

1939, no findings of fact, conclusions of law or

decree were ever submitted to Judge Pray.

5. No excuse appears in the record why decree was

not entered expeditiously.

6. A litigant is entitled to have final decree entered

in a cause within a reasonable time after a decision

so that he may either procure a satisfaction of the

decree by paying the amounts found due, or may
expeditiously appeal from such decree.

7. No reason existed why Judge Baldwin could not

pass upon the question of dismissal for want of

prosecution since the facts necessary to his decision

were uncontroverted and apparent upon the record.
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T.

The Sole Question Is Whether Court Abused its Dis-

cretion.

In the opening portion of their argument, counsel for

appellants concede that they "were gravely at fault in

failing to bring the matter before the court for final dis-

position." (Brief, p. 13).

They also concede that "unquestionably, the law is that

any court has inherent power, without regard even to

any statute or rule of court, to dismiss any action pend-

ing therein for want of prosecution," and that "a mass

of cases can be cited sustaining such power of the court

with none to the contrary." (Brief, p. 12).

A dismissal for want of prosecution is within the trial

court's discretion, and upon appeal from such dismissal,

the only question to be determined is whether that dis-

cretion was abused.

Carnegie Steel Co. v. Colorado Fuel & Iron Co.,

(C. C. A. 8th Cir.), 14 Fed. (2d) 1;

Silver v. Eakins, 55 Mont. 210, 217, 175 Pac. 876;

Lieb V. Lager, 9 Cal. App. (2d) 324, 49 Pac.

(2d) 886.

In reaching its determination, the appellate court can-

not consider the merits of the action.

Pueblo De Taos v. Archuleta, (C. C. A. 10th

Cir.), 64 Fed. (2d) 807;

Superior Oil Co. v. Superior Court, (Cal.), 6 Cal.

(2d) 113, 56 Pac. (2d) 950.

Contrary to the above rule, appellants contend, (brief,

p. 13), "that the master's report must be considered for



the purpose of determining whether it presents a prima

facie state of facts requiring a final decree thereon for

the benefit of all parties."

It may be assumed that in all litigated cases a final

decree is required for the benefit and protection of all

parties. Appellee does not contend to the contrary. The

position of the lower court, and the position of appellee

herein, is that a litigant may not indefinitely delay the

entry of such decree merely to suit his own convenience.

The argument that the master's report requires a

decree cannot serve as an excuse for the admitted fault

of appellants in not having such required decree entered

expeditiously. The same specious argument now made

by appellants could be made twenty years from now.

To show an abuse of discretion on the part of the

lower court, appellants must here present a valid excuse

for their delay of six years.

State Savings Bank v. Albertson, 39 Mont. 414,

421, 102 Pac. 692;

18 C. J. 1192.

II.

Under Rule 48-3 of the Rules of the District Court,

the Case Was Properly Dismissed.

Rule 48-3 provides as follows

:

"Every cause, whether criminal, at law, or in equity,

in which no forward step is taken for one year, or
which is not brought on for trial within one year after

issue joined, may be dismissed for want of prosecution
unless good cause to the contrary be shown, or the
court in its discretion in criminal cases otherwise
orders."
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The order of dismissal was made under the above rule.

(R. p. 120).

The rule is a proper one and should be enforced.

Colorado Eastern Ry. Co. v. Union Pac. Ry. Co.,

94 Fed. 312;

Hall V. Maloney, 269 Mass. 228, 168 N. E. 724.

Counsel for appellants had knowledge of the rule in

1934, for it was then directly called to their attention.

(R. pp. 143, 144).

Under such a rule, or without it, the duty rested upon

complainant, appellant here, at every stage of the pro-

ceeding to use diligence and to expedite his case to a final

determination, and unless it is made to appear that there

has been a gross abuse of discretion on the part of the

trial court in dismissing the action for lack of prosecution

its decision will not be disturbed on appeal.

Tnderbitzen v. Lane Hospital, 17 Cal. App. (2a)

103, 61 Pac. (2d) 514.

The power to dismiss extends to cases such as this,

where plaintiff fails, for years, to have decree entered

and the case brought to a termination.

Svela v. Block, (111.), 294 111. App. 515, 14 N. E.

(2d) 299;

Peirce v. Natl. Bank of Gerniantown, 44 Wash.
404, 87 Pac. 488.

It may be noted that in the case of Svela v. Block, 294

111. App. 515, 14 N. E. (2d) 299, practically every con-

tention here made by appellants was made by appellant

there and answered by the court.

To avoid the force of the mass of decisions supporting

the power of the lower court to dismiss for want of
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prosecution, counsel for appellants suggest, (Brief pp.

7, 14),

(1) "on the return day of the Rule there was pre-

sented to the court findings of fact and conclusions of

law and decree";

(2) "regardless of even unreasonable delay, the de-

fendant, City of Wolf Point, has not been injured

thereby."

In answer to the first of the above propositions, we

point out that there is nothing in the record to show

that on the Rule day or at any other time, findings of

fact, conclusions of law or decree were ever presented

to the court. On the contrary, the findings, conclusions

and decree appear to have been merely lodged with the

clerk on or after February 10th, 1939, (R. p. 115), the

same day the order of dismissal was entered. (R. p.

120). Whether such papers were "lodged with the clerk"

before or after the dismissal was entered does not appear.

I

The return day was January 21, 1939. (R. pp. 91, 92).

It is apparent that no findings, conclusions or decree was

I

entered, (Brief, p. 7), or presented, (Brief, p. 14), to

j
the court on that day, for at that time counsel for appel-

i

lants obtained and was granted "leave to submit proposed

findings of fact and conclusions." (R. p. 96). This he

failed to do.

In any event, what counsel did between January 10th

and February 10th, 1939, would not excuse the previous

delay of six years.

Holtzoff V. Dodge, etc., Co., 119 N. Y. S. 47.

The cases of Buck v. Felder, 208 Fed. 474, and Maison
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Dorin, Societe Anonyme v. Arnold, 16 Fed. (2d) 977,

have no application herein. The dismissal here was upon

order to show cause issued by the court itself and not

upon motion. Here there was no motion to reinstate, nor

was the order of dismissal made inadvertently. It may

well be doubted whether, under a rule such as 48-3, any

rule or notice to proceed would be required. The rule

itself, of which counsel had actual knowledge in May,

1934, would appear to be a sufficient rule and notice.

Upon the second proposition, we cannot accept coun-

sel's ipse dixit that the City of Wolf Point has not been

injured by the delay. Injury will be presumed.

Gray v. Times Mirror Co., 11 Cal. App. 155, 104

Pac. 481.

In the above case the court said, (p. 484) :

"There is some discussion in the briefs of tlie prop-

osition whether the respondent suffered any material

inconvenience or hardship by the delay. The discussion

is without force upon the only question which is in-

volved here—whether the facts disclose an abuse of

discretion by the trial court in the g'ranting' of the

motion. We do not understand it to be necessary for

the party movin^^ to dismiss for want of diligence in

prosecuting' an action to affirmatively show the extent

of the inconvenience or injury he has suffered, or may
suffer, by reason of the delay. The law will presume

injury from unreasonable delay. It is the policy of the

law to favor and encourage a prompt disposition of

litigation, and this policy is the outgrowth of sound

and substantial reasons. The doctrine of laches as a

bar to the assertion of stale claims and statutes of

limitations rests upon the same reasons or principle.

A party against whom an action is instituted is entitled

to as speedy a disposition thereof as is consistent with

his own and the rights of the plaintiff; and, if he who
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starts the law in motion does not with reasonable

promptness pursue all the steps necessary to brin^ the

litigation to an end, he should suffer the penalty of

his default."

III.

Under Section 9317, Subdivision 6, R. C. M. 1935, the

Dismissal Was Proper.

On May 2nd, 1933, the district court filed its decision

whereby, except as to two matters of interest, the report

of the special master was "adopted as the findings and

conclusions of the court." With respect to interest on

funds diverted and interest after maturity, the court

made specific findings and conclusions in its decision. (R.

pp. 87-91).

Thereafter, all that remained to be done was the entry

of a decree in accordance with such findings and con-

clusions.

Section 9317 of the Revised Codes of Montana, 1935,

provides as follows:

"An action may be dismiissed or a judgment of non-

suit entered in the following cases:

"6. By the court, when, after verdict or final sub-

mission, the party entitled to judgment neglects to

demand and liave the same entered for more than six

months."

Under the above section a litigant is entitled to have

an action against it dismissed where, as here, the person

entitled thereto neglects to demand the entry of judgment

within six months.

State ex rel. Stiefel v. District Court, VJ Mont.
298, 96 Pac. ZZ7

;

Franzman v. Davies, 32 Mont. 251, 80 Pac. 251.
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Appellants cite, (brief, p. 20), the cases of

Rule V. Butori, 49 Mont. 342, 141 Pac. 672;

Joyce V. McDonald, 51 Mont. 163, 149 Pac. 953;

Marias River Syndicate v. Bi^; West Oil Co.. 98

Mont. 254, 38 Pac. (2d) 599,"

in connection with the above statute.

In Rule V. Butori, 49 Mont. 324, 344, 141 Pac. 672, tlie

court said: "We repeat now that, in the provision re-

ferred to, 'may' means 'must' ; and, w4ien a case presented

is within this provision, the court has no power to relieve

from it, or to say that it shall not be applied."

The court then points out that the statute is to l)e

applied where there is neglect to apply for entry of judg-

ment, and that it appeared that counsel did not know

of the entry of findings and conclusions until four days

before entry of decree. Furthermore, decree was actually

entered before motion to dismiss w^as made.

Kasun v. Todevich, 71 Mont. 315, 229 Pac. 714.

There is no pretense here that counsel for appellants

did not know of the court's decision immediately after it

was entered.

In the case of Joyce v. McDonald, 51 Mont. 163, 149

Pac. 953, the court said: (p. 166):

"Appellants invoke subdivision 6, section 6714, Re-

vised Codes, which respondents assert cannot be ap-

plied under the decision in Rule v. Butori, 49 Mont.

342, 141 Pac. 672, because they have shown them-

selves guiltless of neglect. No such special conditions

are presented here as were made to a])pear in the

Butori case and we do not think the showing here

made is sufficient to absolve the respondents. Indeed,

we question whether any showing could be made suf-
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ficieiit to explain or excuse the apparent indifference

to the fate of this Htigation on the part of every actor

in it, extendin!:^- over a period of approximately eight

years. If the case or the position of the parties were
different from what it is, we should unhesitating-ly

order a dismissal. But suits of this sort are sui g^eneris;

all the parties to this one sought affirmative relief,

and all were found entitled to such relief, the appel-

lants being awarded rights of the dates, if not to the

extent, asserted in their answer. They were therefore

no less 'entitled to judgment' than the respondents;

they were equally neglectful in failing to have it en-

tered, and they are not in position to claim the benefit

of the statute."

In the present case the appellee, City of Wolf Point,

neither sought, (R. p. 32), nor obtained affirmative relief

against appellants.

In Marias River Syndicate v. Big West Oil Co., 98

Mont. 254, 38 Pac. (2d) 599, no findings of fact or

conclusions of law had been made. Here they were made

and adopted May 2nd, 1933.

Here exceptions were filed to the master's report,

which exceptions, so far as concerned appellee, were

I

overruled and the report adopted as the findings and

conclusions of the court. There could be no further

amendment or correction except upon appeal.

I

It is apparent that the cases cited are of no assistance

to counsel here. It is hard to conceive of a case more

r clearly showing negligence than the present one. Indeed,

j
counsel for appellants concede negligence in so many

words. (Brief, p. 13).

While probably a Federal Court is not bound by the

provisions of Section 9317 as a statute of limitations,
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yet such courts may, and usually do follow the state

practice and apply state statutes of limitation by analogy.

25 C. J. 850, 851;

6 Hughes Fed. Practice, sec. 3679;

Bisbee v. Evans, 17 Fed. 474;

Tice V. School District, 17 Fed. 283.

At this point, it may be well to notice the discussion

appearing upon pages 16 and 17 of appellants' brief to

the effect that the motion for dismissal, notice of hearing

thereon, and affidavit of H. C. Hall, (R. pp. 143-146),

may not be here considered. It is true that such papers

were filed after the order of dismissal. So likewise was

the affidavit of Arlie M. Foor, (R. pp. 121-123). In that

affidavit the statement is made, "that the continuance

of the said action was agreeable to all of the plaintiffs

and defendants." (R. p. 122). Mr. Foor's affidavit was

made a part of the record by counsel for appellants. (R.

p. 142). It would appear that appellee, under such cir-

cumstances, has the right to controvert misleading state-

ments therein by showing service upon counsel for appel-

lants of motion to dismiss and the reason why such

motion was not filed or brought on for hearing. Again,

in Mr. Erskine's affidavit, (R. p. 94), appears the state-

ment that conference by the attorneys "might be delayed

until such time as the undersigned, who was a resident

and practicing attorney of Chicago, Illinois, might make

a trip to Montana in connection with other litigation also

pending in this court." It appears important to know

that such conference was to have been held in July, 1934,

and not in July, 1939.
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No objection was ever made to the inclusion of the

papers in the record. In fact, none could have been made

in view of the designation, by appellant, of Mr. Poor's

affidavit.

IV.

Even After Issuance of Order to Show Cause, No
Findings, Conclusions or Decree Were Submitted.

The order to show cause was issued on January 10th,

1939, (R. p. 92) and was returnable on January 21st.

1939. (R. p. 91).

Between those dates counsel for appellants did nothing.

On January 21st, 1939, a so-called answer to the order

to show cause was filed, (R. pp. 92-95), suggesting that

"the court shall act upon and duly file and enter of record

in proper form, pursuant to the rules of this court,

( 1 ) Findings of Fact and Conclusions of Law, and

(2) Decrees." But no findings, conclusions or decree

were then before the court, for Mr. Foor, on that date,

obtained and was granted leave "to submit proposed

findings of fact and conclusions in connection with the

request therefor contained in said answer to order to

show cause." (R. pp. 96, 97).

Not until February 10th, 1939, was anything done

with reference to such "findings, conclusions and decree."

On that date they were "lodged with the clerk of the

court." (R. p. 97).

Rule 64 of the Montana District Court requires that

"decrees in equity shall be signed by the Judge, and

filed and entered by the clerk."

Since Judge Charles N. Pray reviewed the evidence
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and the master's report, (R. pp. 87-91), it would seem

that the proposed findings, conckisions and decree should

have been presented and submitted to him for his signa-

ture. This, however, was never done, for in a statement

made entirely outside the record, (Brief, p. 7), counsel

for appellant states, "Thereafter on February lOth, 1939,

the said Judge, Honorable James H. Baldwin, lodged

with the clerk the said findings of fact and conclusions

of law and the decree."

The situation is particularly pertinent in view of coun-

sels' statement, (Brief, p. 25), that, "the case had been

pending before the Honorable Charles N. Pray, who was

still a judge of the said District Court; numerous orders

liad been entered by Judge Pray, including a partial

adjudication with distribution of money; and a memor-

andum decision had been filed pertaining to the merits.

We think it follows, as a matter of course, that Judge

Pray alone could be called upon to enter of record find-

ings of fact and conclusions of law in accordance with

Rule 70% of the Rules in Equity, then in force, and

eventually a decree."

V.

No Excuse Appears in the Record Why Decree Was

Not Entered Expeditiously.

We have searched both the record and appellant's brief

in vain for any excuse, valid or otherwise, why decree

was not entered within a reasonable time after May

2nd, 1933. Presumably, the search may well stop with

counsel's admission "that the attorneys were gravely at
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fault in failing to bring the matter before the court for

final disposition." (Brief, p. 13).

In place of suggesting any excuse for this grave

neglect, counsel argues, ( 1 ) That a decree on the merits,

rather than a dismissal is the purpose of litigation;

(2) That another action may be immediately com-

menced; (3) That upon the merits of the case a decree

should be entered.

Such argument, which occupies a good portion of

appellants' brief, (pp. 17-24), has no bearing upon the

questions presented on this appeal. The court, in deter-

mining whether appellants had diligently prosecuted the

case did not, and could not consider the merits. We may

readily admit that the purpose of litigation is a decree

upon the merits, but we also say that a speedy termina-

tion is a requirement which may and should be insisted

upon. Exactly the same argument made here could be

made after a delay of twenty-six years instead of six.

Cases such as United States v. County Commissioners,

54 Fed. (2d) 593, and Hanna v. Brictson, 62 Fed. (2d)

139, (brief, pp. 17, 18), have no bearing upon the ques-

tion presented by this appeal. In neither case was there

involved the right and duty of a court to dismiss for long

and inexcusable want of prosecution.

A casual reading of newspapers, magazines and legal

reviews will disclose that interminable delays in the

course of litigation, while, perhaps, not entirely compre-

hensible to the lay mind, are fully recognized equally by

laymen, lawyers and judges, as uncalled for and inexcus-

able. Doubtless, the failure of counsel to enter a decree
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in this case for a period of six years might be incompre-

hensible to their chents, but they can and wiU readily

understand the determination of the court to clear its

docket of an action in which nothing has been done for

that period.

It is elementary that neither the merits of the case nor

the fact that another action may or may not be im-

mediately instituted can be here considered.

Pueblo De Taos v. Archuleta, 64 Fed. (2d) 807;

Superior Oil Co. v. Superior Court, 6 Cal. (2d)
• 113, 56 Pac. (2d) 950;

Seligman v. G. A. Scott & Bro., 17 La. App. 486;

134 So. 771;

Robinson v. Sample, 242 Mich. 548, 219 N. W.
661.

The decisions cited and quoted by appellants are not

contrary. (Brief, pp. 18-21).

Thus, in United States v. Sterling, 70 Fed. (2d) 708,

(Commonwealth Trust Co. v. United States, 293 U. S.

584, 79 L. Ed. 679), the case was awaiting the master's

report. Certainly, neither litigant could be blamed for the

master's delay.

The cases of Taylor v. Southern Railway Company,

6 Fed. Sup. 259, Dillon v. United States, 29 Fed. (2d)

246, and Russell v. Texas Transport & Terminal Com-

pany, 32 Fed. (2d) 689, fully recognize and approve the

rules contended for herein by appellee. What counsel for

appellants overlook is that "the circumstances" to be

considered by the court are the circumstances excusing

the delay, not the facts and circumstances brought out
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during the trial of the action or in the master's report.

In Christen v. Superior Court, 9 Cal. (2d) 526, 71

Pac. (2d) 205, the court recognized impHed exceptions

to the statutory requirement of dismissal where it was

not possible to proceed.

We do not here propose to consider the pleadings, the

evidence, the master's report or the judge's decision

except to point out that all such proceedings took place

on or prior to May 2nd, 1933. We do not concede that

any interlocutory order, agreed to and acted upon, is

void or voidable by reason of the dismissal. Neither,

upon this appeal, do we propose to speculate as to the

liability of the city upon the bonds, or what will or may

be the respective rights of the city and the bondholders.

Any such speculation would be fruitless, and without

binding effect in another action.

Superior Oil Co. v. Superior Court, 6 Cal. (2d)

113, 56 Pac. (2d) 950.

If the record is to be wasted that is the conceded fault

of the appellants here. Further than that, we need not go.

VI.

A Litigant Is Entitled to Have Final Decree Entered

Expeditiously.

In State ex rel. Stiefel v. District Court, 37 Mont. 298,

!

304, 96 Pac. 337, the court said:

"If the plaintiff ma3% after having the default of

the defendant entered, delay indefinitely to demand
judgment, he may literally suspend the statute of lim-

itations, for the statute would not commence to run
until the entry of judgment. It is manifest that section

1004, subdivision 6, was enacted for the benefit of the



— 20—

defeated or defaultinj:^- party, and to prevent the sus-

pension over his head of an action which ou.2:ht to be

ended. The pohcy of the law is to put an end to hti^a-

tion at the earHest practical moment."

By its proposed decree herein appellants seek to collect

interest at the rate of 6% from January 1st, 1929, down

to date upon the bonds, (R. p. 117), together with 6%
down to date upon all funds diverted, (R. p. 112). Thus,

upon the sum of $6,200.00 diverted, (R. pp. 116, 117),

appellants proposed to collect $2,200.00 interest from the

general taxpayers of the city for the six year period

during which they neglected to enter decree. During this

period there has been no decree from which the city

could appeal. An easier and more pleasant method by

which a litigant could be mulcted of thousands of dollars

could hardly be devised.

VII.

There Was No Conflict of Jurisdiction Between

Judge Baldwin and Judge Pray.

The suggestion of conflicting authority and jurisdic-

tion betwen the two judges of the Montana District

appears to be an afterthought on the part of counsel for

appellants. No such theory was presented in the answer

to the order to show cause filed by Mr. Erskine January

21st, 1939. (R. pp. 92-95). No such objection was made

at the hearing on the order to show cause on January

21st, 1939. (R. p. 96). Since the question is not one of

jurisdiction, the failure to object to the consideration of

the matters by Judge Baldwin, would appear to foreclose

the matter in the appellate court.
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A review of the situation here presented discloses,

however, no confhct of jurisdiction; no lack of comity;

and, no interference with the orderly procedure of the

I

court. No order or decision made by Judge Pray was

I

overruled or modified. No question of fact or of law

theretofore considered or decided by Judge Pray was

,

considered or decided by Judge Baldwin. There is no

confhct between the dismissal of the action for want of

prosecution by Judge Baldwin and any order or decision

by Judge Pray.

There is in Montana but one United States District

Court. (U. S. C. A., title 28, sec. 172 as amended). Prior

to 1926 there were but three divisions of the court, Great

Falls, Butte and Helena. (U. S. C. A., Title 28, sec. 172).

Thereafter terms were authorized to be held in other

cities, including Havre, when, and if, accommodations

were furnished, and provision was made for the transfer

of cases to meet the convenience of parties. Under this

^statute the first term of court was held in Havre on

I

May 10th, 1932, and the present case assigned to the

;
Havre division. Judge Pray held the first term at Havre.

[Thereafter, down to the present time, the other Judge
jof the District has presided at all terms held at that

i
place. This, by way of explanation of the issuance of the

j

order to show cause by Judge Baldwin and his dismissal

of the case.

' On pages 26-29 of appellants' brief a large number of

cases are cited and quoted upon the proposition that a

i

judge may not, on the same record, review, modify or

[vacate the ruling or decision of another judge of the
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same court. Most of the cases cited and quoted by appel-

lants are found collected in the decision of this court in

Hardy v. North Butte Mining Co., 22 Fed. (2d) 62. Not

one of the decisions cited and quoted is based upon a

situation bearing the slightest resemblance to that here

presented.

Thus, in Hardy v. North Butte Mining Co., 22 Fed.

(2d) 62, one judge appointed a receiver and the other

judge, on the same record, revoked the appointment. In

Appleton V. Smith, 1 Fed. Cas. 1075, a motion to dis-

solve an attachment was denied by one judge. Permission

to review the motion on the same grounds was sought

from and denied by the other judge. In Cole Silver Min.

Co. V. Virginia & Gold Hill Water Co., 6 Fed. Cas. 72,

an injunction was granted by one judge, and tJie same

objection there urged w^as urged before the other as

grounds for dissolution.

In Reynolds v. Iron Silver Mining Co., 33 Fed. 354;

Plattner Implement Company v. International Harvester

Co., 133 Fed. 376; Boatman's Bank v. Fritzelen, 135

Fed. 650; Presidio Mining Company v. Overton, 261 ?

Fed. 933; Wright v. Barnard, 264 Fed. 582; and. Com-

mercial Union of America v. Anglo-South American

Bank, 10 Fed. (2d) 937, the rule was laid down that

one judge of co-ordinate jurisdiction should not review

or overrule the decisions of the other. In short, the ruling
j

of the first judge is the law of the case upon the same
'

record.

There is nothing in Birch v. Steele, 165 Fed. 577;

United States v. Marrin, 227 Fed. 314; or, United States
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V. Maressa, 266 Fed. 713, having any bearing upon the

question.

As counsel for appellants point out in their brief,

(p. 29), "the record clearly discloses that the question

of a dismissal for want of prosecution was never pre-

sented to or considered by Judge Pray."

Since the matter was never presented to or considered

by Judge Pray, then it follows that the order of dismissal

does not review or overrule any decision or order made

by him.

Speculation as to what Judge Pray might or might not

have done with reference to a dismissal of the case is

idle. No reason existed why the rules of court could not

be enforced as well by Judge Baldwin as by Judge Pray.

Judge Baldwin was not called upon to either consider or

pass upon the merits of the case. His order of dismissal

was not based upon tlie same record as any of the orders

by Judge Pray.

In Montana, it has been in the past, and will be in the

i
future, the practice of the two judges of the district to

I

sit interchangeably in the seven or eight cities designated

jby statute for the holding of court. In order that litiga-

ition may be disposed of expeditiously it is not only

I

proper, but often times necessary, that different orders in

I

the same case be made by different judges. By such action

I

the judges do not overrule or review the decisions or

I

orders of each other. They simply speed the lawsuit to

its final conclusion. That is the situation here. No deci-

isions or rules of law will be found condemning such a

I

practice.
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VIII.

CONCLUSION.
May we here again point out that, neither in the record

nor in appellants' brief, is any excuse offered or sug-

gested for the delay of six years in entering the final

decree. We have, in appellants' brief, an elaborate dis-

cussion of the merits of the case, which may not be here

considered. We also have an admission of grave neglect.

How, under such a situation, can it be said that Judge

Baldwin abused his discretion in making the order of

dismissal ?

For sometime past it has been the purpose of the

Department of Justice and the United States courts to

seek a speedy termination to all litigation. (American

Bar Journal, December, 1938, p. 980). The dismissal

here is in accord with that purpose. For six long years

appellants were content to sleep upon their rights. Appar-

ently they would have slept another six years except for

the rude awakening by the order to show cause. Every

argument in appellants' brief would be as appealing and

as applicable twenty years from now as it is today. What

the final result of counsels' neglect will be is not for this

court or counsel to say upon this appeal. That will be

determined at a later day.

Since no excuse for the admitted "grave neglect" is

shown, and no abuse of discretion suggested, the order

of dismissal should be affirmed.
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Respectfully submitted,

FRANK M. CATLIN,

H. C. HALL,
EDW. C. ALEXANDER,

Attorneys for Appellee,

City of Wolf Point.
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May It Please The Court:

It is a universal rule that courts of equity exercise a

peculiar and all inclusive jurisdiction over trusts. We do

not argue the merits when we call attention to the fact that

on the face of this record a trust is involved. Complaint

is made in Appellee's Brief that we have attempted to argue

the merits; and it is insisted that the nature of the case

and the state of the record are not facts and circumstances

which are properly to be considered when the court has

before it a motion to dismiss for want of prosecution.

The ultimate fact is that an order of dismissal disposes

of the particular case. The court cannot and will not be

blind to the effect of that dismissal. That effect depends

upon the nature of the proceeding. Here there is a trust

fund actually in existence, partially distributed by order

of court, with the balance in custodia legis. The duties and

obligations, as well also the rights, of the trustee are ques-

tions presented by the pleadings. That is true even though

such defendant trustee has not filed a cross bill seeking

affirmative relief.

The proceedings before the court were instituted by

bondholders, as beneficiaries, against the City of Wolf Point

as trustee, Avith other bondholder beneficiaries made de-

fendant. It is not a suit by a creditor against a debtor, or

by an injured party against one gTiilty of tort. The ques-

tions involved are not merely the liability of the city for

money but a determination of its rights and duties. Those

questions interest not merely the plaintiff and the defend-

ant city ; the other defendants are affirmativelv interested. Ij

j

It has been urged in Appellee 's Brief that the defendant
]

City of Wolf Point has asked no affii'mative relief and is
\

not interested in a decree, even though such decree be fav-

I



orable to such city in many respects. We insist that a

trustee cannot take that position. A trustee will never be

permitted to benefit by its own Avrongdoing. It will no

more be permitted to benefit by nonfeasance than by mis-

feasance. Admittedly there is a present fund of money,

as well also delinquent special assessments to be collected,

which are to be distributed to the beneficiaries of such funds.

Those are facts and circumstances which the court cannot

ignore. Counsel for appellee urge that such facts and

circumstances are irrelevant and that the only fact which

can be considered upon a motion to dismiss is the lapse of

time. This is a proceeding in equity, and a court in the

exercise of chancery jurisdiction will never ignore funda-

mental equities.

Preliminary to specific discussion of the points raised in

Appellee's Brief, we desire to emphasize both the nature

of the question before the court and how that question is

presented. Should this particular case have been dismissed

for want of prosecution? Courts, particularly when sit-

ting in equity, do not invoke penalties and punishments

merely to exercise jurisdictional powers. The right of the

court to dismiss for want of prosecution will not be exer-

cised without careful consideration of both the reasons for

and the effect of such order.

The rule to show cause was entered January 10, 1939,

on the court's own motion (Record 91). That rule was
returnable and came on for hearing on Januai*y 21, 1939.

The record discloses that the attorney for plaintiff was in

court, presenting oral objections to dismissal; and an an-

swer in behalf of defendant bondholders was filed (Record

92, 96). The record does not disclose that the defendant

City of Wolf Point was present at such hearing or in any

way participated (Record 96). Certainly, defendant city

took no affirmative action.
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While the record does not disclose the nature of oralj

objections, there is a written answer in the form of an

affidavit. The reasons presented by such answer were not

disputed, by countervailing affidavit or otherwise, at the

hearing before the District Court. The affidavit of H. C.

Hall filed almost five months later (Record 14-6) was not

considered by the District Court and is no proper part of

this record. This appeal can only be heard upon the proper

record now before this court. Counsel for appellants most

respectfully insist that the answer to the rule to show

cause, filed in behalf of defendant bondholders, presented

the reasons for the delay. When those reasons are con-

sidered in connection with the record before the District

Court, they constitute a sufficient answer. Counsel for

appellants accordingly urge that the rule to show cause

should have been dismissed, or at the most Judge Baldwin

should have required the presentation of the findings, con-

clusions and decree to Judge Pray.

Counsel for appellee, in his statement of the case, inter-

twines argument, based in part on that portion of the

printed record which has no proper place therein. Such

statement is clearly intended to induce the conclusion by

the court that it should ignore the record except only as

to the lapse of time. There is no rule of law, and no deci-

sions have been presented or can be found, to the effecl

that lapse of time alone is conclusive. We shall now ad-

dress ourselves to the several points presented by Appel-

lee's Brief, taking such points in order of number, as

follows

:

I.

We invite consideration of the several cases cited in thisfl

part of Appellee's Brief. We are unable to discern that!

any of such cases bear such an analogy to the case at bara
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as to make the decisions of value here. Indeed, some appear

to have no real pertinency. For example, counsel for ap-

'pellee declares (Brief 6) : ''In reaching its determination,

the Appellate Court cannot consider the merits of the ac-

tion", citing' Pueblo De Taos v. Archuleta, 64 Fed. (2d)

807, and Superior Oil Compatiy v. Superior Court (Cal.)

6 Cal. (2d) 113, 56 Pac. (2d) 950. Those cases are not in

point on the proposition stated. So likewise the case of

State Savings Bank v. Alhertson, 39 Mont. 414, 102 Pac.

692, does not support the particular claim made for it.

However, we invite attention to such latter case because

the court there said, just as we here contend, that: ''Mere

lapse of time is not suflQcient in itself to justify a dismis-

sal"; and the decision further pointed out that the trial

i

court might consider any fact as a reason for denying a

[motion to dismiss, including that the defendant may have

[acquiesced in or caused the delay.

II.

Counsel for appellee quotes rule designated 48-3 wherein

it is provided that a cause may be dismissed for want of

prosecution. Numerous cases cited in our original brief

sustain the proposition that any such rule neither adds to

nor detracts from the power of the court. If such rule now
exists (since the adoption of the Rules of Civil Procedure),

it is at most a warning signal, but not a mandatory re-

quirement.

Counsel says that the rule is a proper one and should be

enforced, with citation of two cases. Neither of such cases

relates to the particular rule, and, indeed, the questions

involved in such cases do not include a rule of similar pur-

port. So likewise the several other cases cited by counsel

in this section of Appellee's Brief do not relate either to



the rule in question or to any similar rule. All of them

involve only the general proposition of the power of the

court to dismiss for want of prosecution, and all of them

were decided according to the particular facts involved in

each case.

Counsel dismisses appellant's proposition that the City

of Wolf Point has not been injured upon the basis thatii

injury will be presumed. A California case is cited wherein

the defendant had made a motion to dismiss and the courti

merely held that the burden did not fall on the movingi

party to affirmatively show injury. California decisions'

must be examined from the standpoint of special statutes.

In the numerous cases relating to dismissal for want ofii

prosecution, it will be found that almost invariably the mov-'|

ing party does allege prejudice. Generally speaking, thati(

prejudice relates to the original trial of a case with pro-i

duction of witnesses. In the case at bar we have no suchi

situation because the record has been closed as to the tes-^

timony of witnesses.

Counsel for appellant regret the necessity for correet-ij

ing a misstatement, and a wrong intimation resulting

therefrom, which are repeatedly made in appellee's brief.;

Under statement of the case (Appellee's Brief page 2) itj

is pointed out that the record does not disclose who filed!

the findings of fact, conclusions of law and decree, or that

they were ever submitted to Judge Baldwin. Then the

statement is found (Appellee's Brief page 9), as follows:;

"The return day was January 21, 1939 (R. pp. 91,!

92). It is apparent that no findings, conclusions or,

decree was entered (Brief p. 7), or presented (Briefj

p. 14), to the court on that day, for at that time coun-ii

sel for appellants obtained and was granted 'leave

to submit proposed findings of fact and conclusions 'i|

(R. p. 96). T}iis he failed to do."



Under part IV of Appellee's Brief (page 15) it is fur-

ther stated:

''But no findings, conclusions or decree were then

before the court, for Mr. Foor, on that date, obtained

and was granted leave 'to submit proposed findings

of fact and conclusions in connection with the request

therefor contained in said answ^er to order to show
cause' (R. pp. 96, 97).

"Not until February 10th, 1939, was anything done

with reference to such 'findings, conclusions and de-

cree.' On that date they were 'lodged with the clerk«

of the court' " (R. p. 97),

We feel that it is clearly improper for appellee's coun-

sel to make the statement that Mr. Foor failed to present

such findings, conclusions or decree. One of the counsel

for appellee was in court on January 21, 1939, and has

personal loiowledge of the fact that Mr. Foor tendered

such findings, conclusions and decree to Judge Baldwin

on that date; and as a result of such tender, in order to

record the same, the memorandum order was entered

granting leave to submit.

It will be noted that the case was not continued from

January 21st to a date certain, but on the contrary was

taken under advisement by Judge Baldwdn. Thereafter,

on February 10, 1939, and without notice of any kind, as

appears from the record, the order of dismissal was filed

and entered by Judge Baldwin. It is apparent from the

record that none of the counsel representing any of the

parties to the case were present before the court on such

last named date.

The record of the District Court recites as follows (Rec-

ord 97): "Thereafter, on February 10, 1939, proposed

findings of fact and conclusions of law were lodged with

the clerk of this court," and again (Record 115):
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''Thereafter proposed decree was lodged with the clerk

of this court." When the case was not on hearing on said

date and no parties were before the court, we urge not

only that it is the fair and reasonable interpretation, but

a necessary interpretation of the record, that such find-

ings of fact, conclusions and decree were lodged with the

clerk by Judge Baldwin.

The statement that Mr. Foor failed to submit such find-

ings, conclusions and decree, pursuant to the leave granted,

has no basis in the record and is clearly erroneous. The

intimations are very apparent that the appellants again

failed to take any action. Such intimations are wholly

unwarranted. The court is not justified in forming the

conclusion, apparently desired by counsel for appellee,

that such documents were not presented to Judge Bald-

win, Perhaps Appellee's Brief was not written by the one

of its counsel who was present before Judge Baldwin on

January 21, 1939, and on that theory the misstatements

and intimations are inadvertent. The ultimate fact is

that the findings, conclusions and decree were tendered to

Judge Baldwin in open court on January 21st, and were

in his possession until by him lodged with the clerk on

February 10, 1939.

III.

In this section of Appellee's Brief it is asserted that

the dismissal is proper under the Montana statute. That

cannot be seriously contended. Even though our fed-

eral courts, in suits at law, follow the practice of the state

courts, it has been repeatedly held that in equitable pro-

ceedings federal courts follow the practice established by

the Supreme Court. The case at bar was filed as a bill

in equity and comes clearly within the federal practice

pertaining thereto.



The District Court unquestionably had the power to act

in accordance with a sound judicial discretion. That dis-

cretion should be exercised in accordance with those prin-

ciples applying to federal courts of equity. State stat-

utes are not in any sense controlling. We are not here

concerned with the particular language of the Montana

statutes. The reference to Montana cases, in appellant's

original brief, was only directed to one point, namely,

that even under such statutes there was a liberal interpre-

tation and the language was not always construed as

mandatory. Counsel for appellee attempts to distinguish,

but we trust that the court will examine the cases cited.

It is urged that statutes of limitation are applied in

federal courts, at least by analogy. The cases cited have

no bearing on any such statute as is here invoked by ap-

pellee. Even statutes of limitation are not necessarily

and always followed in courts of equity, at least the stat-

utes of a State by a Federal Court.

In our original brief at pages 16 and 17 we pointed

out that certain documents were filed in the District Court

approximately five months after the dismissal, but were

included in the record (Record 143-146). Appellee's

Brief now endeavors to justify such filing because the

attorney for plaintiff filed an affidavit after the dismissal,

although before notices of appeal were given (Record

121). It will be noted that appellant has not made refer-

ence to such affidavit of Arlie M. Foor and has not relied

upon anything contained therein. The appellants in this

case include one of the plaintiffs and one of the defend-

ant bondholders, and counsel represent both such parties.

We endeavored to carefully refrain from putting anything

into our original brief which was not predicated upon the

proper record. This court has before it for review the

order of dismissal entered on February 10, 1939, and it
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is only the record as of that date which can properly be

considered.

IV.

We have heretofore answered, under part II, this sec-

tion of Appellee's Brief. In general the same subject

matter is treated on pages 9 and 15 of Appellee's Brief.

Counsel does say that no action was taken between Janu-

ary 10th and January 21st, 1939. Believing as we do

that it is improper to take any action involving a conflict

of jurisdiction between judges of the same court, counsel

for appellant could not at that time present the findings,

conclusions and decree to Judge Pray. From the mo-

ment when the rule to show cause was issued on January

10th, that particular phase of the case was before Judge

Baldwin. There would have been a distinct conflict cre-

ated, if Judge Pray had then entertained a motion for the

entry of a decree.

Counsel for appellee expressly recognizes that the estab-

lishment of findings of fact and conclusions of law with

the entr^^ of a decree was wholly within the jurisdiction

of Judge Pray. Counsel for appellants would have been

very much at fault if they had tried to start a race to de-

termine which order should be entered first.

V.

The bald statement is made that no excuse appears

why the decree was not entered. As a matter of fact the

appellants responded to the rule to show cause with both

written and oral presentation of the reasons for the delay.

We believe those reasons fully justified upon a considera-

tion of the entire record.
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This is not the usual case of a failure to prosecute a

lawsuit where the issue is yet to be determined, perhaps

before a jury, upon the testimony of witnesses. On the

contrary, the case has been fully tried. All parties have

had every opportunity to present whatever evidence was

necessary. If a trust is involved, and that is true upon

the face of the record, then the city has a fiduciary rela-

tionship to the beneficiaries. Courts of equity will not

permit trusts to fail or lapse. This court cannot and

will not ignore those general principles relating to the

jurisdiction of courts of equity in the matter of trusts.

The cases cited by counsel in this section of Appellee's

Brief (page 18) again do not support the proposition as

stated. In no one of such cases is it held that the court

cannot or should not consider the nature of the case upon

the merits or the status of the record. The case of Su-

perior Oil Company v. Superior Court, 6 Cal. (2d) 113,

56 Pac. (2d) 950, has been cited at least three times (see

pages 6, 18, 19). From a careful reading thereof we are

unable to understand any connection with the case at bar.

VI.

A reading of the entire decision in State ex rel. Stiefel

V. District Court, 37 Mont. 298, 96 Pac. 337, will disclose

that it has no bearing on the question here at issue. Counsel

for appellee quote from the case apparently in an attempt

to justify the next paragraph of their brief, but the claim

there made is utterly fallacious. It is said (Appellee's

Brief 20) that through the delay the appellants propose

to collect interest on diverted funds for the intervening

period from the date of the Master's Report to the date

of the decree when entered. The Master's Report specif-

ically names the amount for which judgment should be
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entered. Any attempt to increase the amount for which

judgment might be entered, over and above the amount
named in the Master's Report, would be a reopening of

the case. Any allowance for interest as a part of the

judgment is a question addressed solely to the equitable

powers of the court. Appellants cannot add interest to

their claim by their own act, and the charge made, that

by the delay appellants are attempting to mulct the city,

is wholly without justification. While interest accrues on

a judgment, it is only after the entry thereof.

VII.

Counsel for appellee urge that the suggestion of con-

flicting authority and jurisdiction between the two judges

of the District Court is an afterthought. The answer filed

to the rule to show cause concluded with the insistence

that there should be '' entered of record in proper form,

pursuant to the rules of this court (1) findings of fact and

conclusions of law, and (2) decrees" (Record 95). That

could only be done by Judge Pray, who had heard the

case, both under general equitable procedure and under

the rules, particularly Rule 70y2 of Rules of Equity or

Rule 52 of Rules of Civil Procedure.

The rule to show cause was pending before Judge Bald-

win and the answer thereto urged certain action which

could only be taken by Judge Pray. There would appear

to be no other logical way to suggest to Judge Baldwin

that the appropriate action was to transfer the case to

Judge Pray unless the rule be discharged.

It is further insisted that the action of Judge Baldwin

did not conflict in any way with the jurisdiction of Judge

Pray in this case. The record shows that this case was

filed to the Great Falls Division, and all orders and pro-
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ceedings therein were before Judge Pray, until entry of

the rule to show cause at Havre on January 10, 1939.

There is nothing in this record to show that the case was

ever transferred or assigned to Havre. There is no ex-

planation in this record to indicate why Judge Baldwin,

sitting at Havre, was acting in the case. Judge Pray had

entered an order approving the Master's Report which

made findings, conclusions, and recommendations for a

decree on the merits. Such order is made abortive and

is actually set aside by the order of dismissal. We submit

that the exercise of judicial discretion in the matter of

dismissal for want of prosecution would very aptly come

within the province of the judge who had entered such

order and w^as fully familiar with the proceedings and

the nature and status of the case.

This is not a question of power or jurisdiction as such.

Rather it is expressed as a rule of comity. The fact that

the question of dismissal had never been presented to

Judge Pray, hence that Judge Baldwin was not acting to

review or overrule on that specific point, is not material.

This much is true beyond dispute, that Judge Pray had

announced a decision on the merits and the entry of a

decree thereon was solely in his power. Any other order,

or any other proceedings in the case, should have been

a matter within the discretion of Judge Pray.

CONCLUSION.

This appeal is solely from an order entered by the Honor-

able James H. Baldwin dismissing the case for want of

prosecution. We have not questioned either the power or

the jurisdiction of said judge. We do submit that the entry

of such order was not in accordance with the exercise of

sound judicial discretion.
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The case had been fully tried. The court had announced

a decision substantially confirming a Master's report. The

case involved a trust. There had been in part a judicial

administration of that trust, a partial distribution of funds

having been ordered by the Court. The defendant City of

Wolf Point had a fiduciary relationship to bondholders,

and the rights, as well as the duties and obligations of the

city, were to be determined by the decree. It was a part

of the duty of the city to bring the trust to a conclusion,

and to that end it was equally the duty of the city to have

entered a final decree.

By Rule 52 (a) of the present Rules of Civil Procedure

(in force September 16, 1938), it is expressly provided

that the adopted findings of the Master shall be the findings

of the court. There was no such provision in the Rules

of Equity previously existing, but Rule 70^2 thereof (first

adopted October 1, 1930) did require the adoption of find-

ings of fact and conclusions of law\ Counsel for appellee

refused to consent to an order adopting the Master's Re-

port as the findings and conclusions of the court; they

refused to approve the extended findings and conclusions

prepared by appellants' counsel; and they never offered

any substitute or any definite objections (Record 92-95).

Not only did appellee acquiesce in the delay in entry of a

final decree but participated therein. The City of Wolf

Point, holding trust funds for distribution with duties to

perform, nevertheless hindered rather than expedited a

termination of the matter.

We must assume that in January, 1939, the Rules of

Civil Procedure governed the action of the District Court.

The only rule therein relating to dismissal for want of

prosecution is number 41 (b) which provides only that on

motion of a defendant the cause might be dismissed, and

with prejudice unless otherwise ordered. It will be noted
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that the only provision in the Rules of Equity for dismissal

was in Rule 57 (which was not included in the Rules of

Civil Procedure), and then the dismissal was without

prejudice. We do not intend to question the power of the

court to protect itself and order a dismissal in a proper

case. Nevertheless, we strongly urge that the very nature

iof Rule 41 (b) of Rules of Civil Procedure, and the failure

of the United States Supreme Court to make any other

provision for dismissal, makes it the more imperative that

any dismissal by the court on its own motion shall be en-

tirely free from any possible question or abuse of dis-

cretion.

We most respectfully submit that the order of dismissal

in this case should be reversed and the cause remanded

for further appropriate action.

Arlie M. Fooe,

Robert N. Erskine,

Counsel for Appellants.
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1. Rule 48-3 of the District Court has the force of law

and must be complied with.

The court holds that rule 48-3 of the District Court

is not in conflict with rule 41 (b) of the Federal Rules

of Civil Procedure.

In such case it "has the force of law, and is binding

upon the court as well as upon parties to an action,

and cannot be dispensed with to suit the circumstances

of any particular case. The courts may rescind or repeal

their rules without doubt; or, in establishing them, may

reserve the exercise of discretion for particular cases. But

the rule once made without any such qualification must

be applied to all cases which came within it, unless it is

repealed by the authority which made it."

Rio Grande Irrigation & C. Co. v. Gildersleeve,

174 U. S. 603^^43 L. Ed. 1103;

Weil V. Neary, 278 U. S. 160, 72> L. Ed. 243;

Nealon v. Davis, 18 Fed. (2d) 175;

In re G. W. Giannini, Inc., 90 Fed. (2d) 445;

State ex rel Nissler v. Donlan, 32 Mont. 256, 80

Pac. 244.

Rule 48-3 provides:

"Every cause, whether criminal, at law, or in equity,

in which no forward step is taken for one year ....
may be dismissed for want of prosecution unless good

cause to the contrary be shown."

The above rule applies to dismissals upon the court's

own motion. Dismissals for want of prosecution on mo-

tion of a party are covered by Rule 77. (See appendix.)

No cause, good or otherwise, was shown by appellants

here. The court characterizes the delay as a "period of
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indifference," and states that "appellants were at fault

in failing or neglecting to conclude the matter."

Appellant's brief concedes (p. 13), "that the attorneys

were gravely at fault in failing to bring the matter be-

fore the court for final disposition."

Under such circumstances it became the duty of the

court to enforce its rule, for the situation clearly came

within its terms. Whether appellee acquiesced in the

delay is of no consequence. Appellee did not make a mo-

tion to dismiss or procure the order to show cause. The

order was addressed as much to appellee as to appellant.

Under such circumstances, no question arises whether

appellee has been injured by the delay. The sole question

is whether the court was empowered under a statute or

its rule to enter the order of dismissal.

State ex rel Stiefel v. Dist. Ct., 37 Mont. 298,

304, 96 Pac. 337;

Pueblo de Taos v. Archuleta, 64 Fed. (2d) 807.

The court suggests in its decision that proposed find-

ings of fact and conclusions of law and form of decree

were twice presented to counsel for appellee. City of Wolf

Point, which the latter declined to accept. But the last

of these were presented in 1934 (R. p. 147), approxi-

mately five (5) years before the order of dismissal.

The decision further states that "appellees have not

been injured by the delay in entering a decree; the City

at no time made an effort to pay its indebtedness or even

collect the assessments and it was in no worse position

at the end than at the beginning of the period of indif-

ference." (Decision, p. 7.)
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The rule (48-3) does not require that the appellee

show injury, and such a requirement should not be read

into the rule.

The indebtedness is not an indebtedness of the City

(save as to diverted funds), but solely of the special,,

improvement district.
J

State ex rel Griffith v. Shelby, 107 Mont. 571

J

87 Pac. (2d) 183, 195.

There is nothing in the record before this court to show

the City has not collected all assessments which were

collectible prior to tax deed to the county. After that the

assessments upon such property were uncollectible.
y

State ex rel Great Falls v. Jeffries, 83 Mont. Ill,

270 Pac. 638;

Stanley v. Jeffries, 86 Mont. 114, 284 Pac. 134.
j

Further, appellants seek by the decree lodged with the

clerk to recover 6% interest on diverted funds. Thus,

upon the sum of $6,200.00 claimed to have been diverted

(R. pp. 116, 117), appellants propose to collect $2,200.00

interest. During this period there has been no decree

from which the City could appeal to the Circuit Court.

The statute of limitations has been suspended indefi-

nitely. Such a situation should appeal to the discretion of

any court.

State ex rel Stiefel v. Dist. Court, 37 Mont. 304,

96 Pac. 337.

2. Action of Judge Baldzuin.

In its decision the court says:

(a) "No reason is to be found in tlie record why

Judge Baldwin entered the order to show cause in ai

case with which he was obviouslv unfamiliar."



(b) "The order appealed from renders ineffectual

the decision of a judge of equal rank, to whom the

cause was originally submitted, by another judge who

injected himself into the case on his ozvn initiative."

As pointed out in the original brief of appellee, no ob-

jection was made by appellant to the hearing of the order

to show cause by Judge Baldwin at Havre. Had there

been such an objection, doubtless the reasons for the

transfer of the case to Havre and for the presence of

Judge Baldwin there would have been made to appear,

if that was necessary.

There is always a presumption of regularity with ref-

erence to the proceedings of a judicial tribunal.

22 C. J. 128, sec. 68.

The only local defendant was the City of Wolf Point,

some 125 miles nearer Havre than Great Falls. When

terms of court were authorized at Havre, the cause was

transferred to that point automatically. (U. S. C. A.

Title 28, sec. 172 as amended; District Court rule 9-2,

3.) By agreement of the District Judges of Montana,

Judge Bourquin, or his successor, Judge Baldwin, have,

since 1932, assumed jurisdiction over all cases assigned

to Havre. (Title 28, U. S. C. A., sec. 27.) The record

does not show these facts because there is no record of

it. But, under the circumstances, it seems rather harsh

to state unequivocally that Judge Baldwin "injected

himself into the case on his own initiative." He entered

the order to show cause and the order of dismissal be-

cause, under the rule of the court and the statute, the

case was on his Havre calendar for disposition.
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Judge Baldwin found that no step had been taken in

the cause since 1933. Under rule 48-3 it was subject to

dismissal without order to show cause and without no-

tice.

Nealon v. Davis, 18 Fed. (2d) 175:

Cage V. Cage, 74 Fed. (2d) Z77
',

Dillon V. United States, (9th Cir.) 29 Fed. (2d)
246.

However, he issued an order to show cause directed

to all parties. At the time for hearing the order, no ob-

jection was made to Judge Baldwin proceeding in the

matter.

Appellants contented themselves with the filing of an

answer (R. pp. 92-95), which was submitted to Judge

Baldwin (R. pp. 95-97), all without objection to his

acting in the matter.

The answer obviously failed to show cause why no

step had been taken in the action for six years. This is

conceded by appellants.

Where no objection is made, and the appellant was

willing to submit its case to Judge Baldwin, it may not

now complain of an adverse decision by him. The right

to hear the order to show cause conceded the right to

decide, and appellants may not concede the one without

the other, and merely object after the adverse decision.

There is here no question of the jurisdiction of Judge

Baldwin. The question is whether he had authority to

hear and determine. In such case, where no objection is

made in the lower court with respect to such authority,

the matter may not be raised for the first time on appeal.

4 C. J. S. pp. 509-511.
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Here, as shown by the record, appellants were per-

fectly willing to submit the question of dismissal to Judge

Baldwin. They were not willing that he decide against

them. It is elementary that a Htigant may not sit by

without objection and speculate on the result of certain

proceedings, and when that result is unfavorable, for

the first time object.

Hanley v. Great Northern R. Co., 66 Mont. 267,

213 Pac. 235.

In the case of Ex parte Kamiyama, 44 Fed. (2d) 503,

this court said:

"It is a fundamental rule in the review of judicial

proceedings that a party is not heard on appeal upon
questions not raised in the trial court (citing cases),

and, where a party has an opportunity to make an
objection to a ruling adverse to him and does not do
so, he cannot urge the objection on appeal."

Upon the question of a dismissal under rule 48-3,

Judge Baldwin did not consider the merits of the case.

The merits were not before him. He merely considered

the applicability of rule 48-3, which had the effect of a

statute, and the provisions of which could not be dis-

pensed with "simply to meet what is supposed to be the

exigencies of a particular case."

Nealon v. Davies, 18 Fed. (2d) 175.

While the net result of the dismissal is to render inef-

fectual the decision of Judge Pray on the merits, never-

theless the dismissal had nothing to do with the merits,

and did not pretend to review, set aside, or disregard

such decision.

Hardy v. North Butte M. Co., 22 Fed. (2d) 62.
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3. Dismissal on the merits.

While appellee does not consider that a dismissal un-

der rule 48-3 is with prejudice, nevertheless, appellee

hereby consents that the order of dismissal be modified

to state that the dismissal is without prejudice.

Cage V. Cage, 74 Fed. (2d) 377;

Swan Land & Cattle Co. v. Frank, 148 U. S. 603,

612, 37 L. Ed. 577.

Respectfully submitted,

Frank M. Catlin,

H. C. Hall,

Edw. C. Alexander,

Attorneys for Appellee.

CERTIFICATE

United States of America,

District and State of Montana, '>ss.

County of Cascade.

I, H. C. Hall, one of the attorneys for the above named

appellee, do hereby certify that in my judgment the above

and foregoing petition for rehearing is well founded,

and such petition for rehearing is not interposed for

delay.
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APPENDIX

Rule 9-2. Causes, civil and criminal, may be trans-

ferred by the Court or a Judge thereof from any sitting

place designated herein to any other sitting place thus

: designated, when the convenience of the parties or the

ends of justice would be promoted by the transfer; and
; any interlocutory order may be made by the Court or

I Judge thereof in either place.

CHARLES N. PRAY,

Judge.

Rule 9-3. All causes shall be assigned to that division

of the District wherein they properly belong by con-

formity as near as may be to the laws of the State of

Montana governing the place of trial in the courts

thereof, and the trial of all issues shall be at the place

where court is held within the division to which the cause

is so assigned, unless by agreement of the parties with

the consent of the Court or by order of the Court in its

discretion or for good cause shown, such trial is ordered

elsewhere. The plaintiff shall endorse on the complaint

or bill the division wherein the cause is assignable.

Rule 77 . Dismissal for Want of Prosecution—Dismiss-

als for want of prosecution may be had as follows

:

Sub. 1. Whenever the plaintiff in an action at law
shall fail for one year from the filing of the complaint

to have summons issued against any defendant who has
not appeared in the action, or shall fail to make a bona
fide effort to procure the service of summons within

ninety days after its issuance, upon any defendant who
has not appeared in the action, or whenever the summons
shall not have been served and return made Vv^ithin three

years from the commencement of the action upon any
defendant who has not appeared therein, such defendant
may on motion after notice, and special appearance for

the purpose, have said action dismissed as to him.
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Sub. 2. Whenever the complainant in a bih in equity

shall fail to have a subpoena issued on such bill within

one year after the filing of the bill, or shall fail to make
a bona fide effort to procure a service of the subpoena,

within ninety days after its issuance, upon any defendant

who has not appeared in the cause, or whenever the

subpoena shall not have been served within three years

from the commencement of the suit, upon any defendant

who has not appeared therein, such defendant may on
motion after notice, and special appearance for the pur-

pose, have said suit dismissed as to him.

Sub. 3. Whenever the plaintiff in an action at law
or the complainant in a suit in equity shall neglect to

bring the action on for trial or hearing for an unreasona-

ble time after issue joined, and defendant may, on motion
after notice, have the action or suit dismissed as to him;
provided, that except in actions for partition, or to re-

cover the possession of, or to enforce a lien upon, or to

determine conflicting claims to, real or personal property,

no dismissal shall be had under this rule as to any de-

fendant because of the failure to serve process on him
during his absence from the district, or while he has

secreted himself within the district to prevent the service

of summons on him; and that no action or suit shall be

dismissed for failure to bring the same on for trial or

hearing, if such failure was caused by the defendant

who makes the motion to dismiss.

Sub. 4. Whenever a cause shall remain unanswered

on three consecutive calls of the General Trial Calendar,

as provided in Rule 48, the same shall be dismissed for

want of prosecution.
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PETITION FOR LEAVE TO SUE

To the Honorable Dave W. Ling, Judge of Said

Court

:

Conies now Jolm T. Watson, and respectfully

shows to the Court

:

1. That he is a citizen and resident of the City

and Coimty of Santa Pe, State of New Mexico, and

he has been appointed by the Honorable Judge of

the District Court of the Pirst Judicial District of

the State of New Mexico, in Cause numbered 14867

on the docket of said court, wherein Richard C.

Dillon, for himself and other similarly situated,

brought a suit against the Superintendent of In-

surance of the State of New Mexico, Joseph B.

Thompson and William B. Caulfield, Receivers of

Mississippi Valley Life Insurance Company, a cor-

poration, appointed by the Circuit Court of the City

of St. Louis, Missouri, H. B. Hershey (substituted

for Alvin S. Keys) Receiver of said Mississippi

Valley Life Insurance Company under order of

the Circuit Court of Sangamon County, Illinois,

and Republic Life Insurance Company of Dallas,

Texas, a corporation, for the purpose of liquidating

the assets pledged wiih. the Insurance Department

of the State of New Mexico, to secure the policies

that had been registered with the Insurance De-

partment of the State of New Mexico, having been

issued by the National Life Insurance Company of

the Southwest. [4]
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2. That the National Life Insurance Company
of the Southwest did transfer and assign all of its

husiness, together with the securities on deposit with

the Insurance Department, to the Two Republics

Life Insurance Company of El Paso, which main-

tained said deposits, securing all the old policies

issued by the National Life Insurance Company of

the Southwest, and thereafter, the Two Republics

Life Insurance Company transferred and assigned

all of its business and assets to the Mississippi Val-

ley Life Insurance Company, a corporation of Illi-

nois, and they in turn recognized and maintained

the same securities, or some substituted therefor,

among which was a lien given by James Q. Wallace

for the principal sum of $32,000.00, upon the here-

inafter described property, situated in Maricopa

County, Arizona, to-wit:

The Southeast ^/^ of Section Nineteen, Town-

ship One North, Range Six East, of the Gila

and Salt River Base and Meridian, in Mari-

copa County, Arizona.

3. That all of said assets were deposited with

the Insurance Department of the State of New
Mexico, mider and by virtue of what is now known

as Section 71-155 of the New Mexico Statutes An-

notated, 1929, which reads as follows:

"71-155. Registered Policies. When any poli-

cies have heretofore been registered with the

insurance department of the state of New

Mexico, or with the office of the bank examiner

under the conditions of section 38, chapter 48
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(Rep.), of the session laws of the year 1909,

it shall be the duty of the superintendent to

maintain a register of such policies in a form

that will enable him to compute the net value

of such policies at any time, and it shall be

the duty of each company having any such

registered [5] policies in force to semi-annually

supply the superintendent with a certified list

of the net value of all such registered policies

in force as at that date, and to at all times

maintain approved securities of one of the

kinds authorized as an investment for any in-

surance company with the corporation com-

mission of an amount equal to the said net

value, and whenever it be shown that the

amount of said securities so on deposit is in

excess of the net value of the registered poli-

cies of such company the amount of such ex-

cess shall be immediately released and delivered

to the company; Provided, that in computing

the net value of any policies so registered

credit shall be allowed on each policy for the

amount of any outstanding policy, loan or lien

secured exclusively by the cash or loan values

of said policy. (L. '25, Ch. 135, Sec. 55."

4. That there was no provision in the insurance

law of New Mexico which gave to the Insurance

Department of the State of New Mexico the right

to liquidate the escrowed or pledged securities or

assets, in case of a default or insolvency of the in-



6 John T. Watson vs.

siirance company, and the Mississippi Valley Life

Insurance Company was declared insolvent on the

day of April, 1932, in cause numbered 56734

in the Circuit Court for the County of San^-amon,

State of Illinois, in cause entitled People of the

State of Illinois ex rel, Leo H. Lowe, Director of

Trade and Commerce of the State of Illinois, as

Plaintiff, versus Mississippi Valley Life Insurance

Company, and Alvin S. Keys was appointed Re-

ceiver therefor.

5. That on the 18th day of May, 1932, the Re-

public Life Insurance Company of Dallas, Texas,

acting by and through E. II. Banta, its Vice-Presi-

dent, made a contract with the Receivers of the

Mississippi Valley Life Insurance Company,

whereby the Republic Life Insurance Company of

Dallas, Texas, [6] took over the policies that had

formerly been written by the Two Republics Life

Insurance Company, which included the registered

policies previously written by the National Life

Insurance Company of the Southwest, and making

a contract, a copy of which is hereto attached and

made a part hereof, marked "Exhibit A," pnra-

graph three of which provided:

"On all policies which are secured by de-

posit with the Insurance Department of the

State of New Mexico, the party of the first

part shall be entitled to receive from said In-

surance Department of the State of New
Mexico, securities now on deposit to the value

of the reserve of the policies on which said
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party of the first part assumes liability here-

under and the policy holders accept such as-

sumption, and said party of the first part shall,

with the consent of the Insurance Department

of the State of New Mexico, be entitled to have

said reserves credited to it in such manner as

the Insurance Department of the State of New

Mexico shall approve, and said Alvin S. Keys,

Receiver, shall be entitled to the reserves on

deposit with the said Insurance Department

of the State of New Mexico, in excess of the

claims which are against the said deposits. The

lien on any such policy shall be reduced by the

amount credited to, or received by, said party

of the first part from said deposit with said in-

surance Department of the State of New

Mexico on accomit thereof."

And at that time were furnished a list of securi-

ties on deposit with the Insurance Department of

the State of New Mexico, as of date May 16, 1932,

copy of which is attached hereto, marked "Ex-

hibit B."

6. That the said land was transferred to the

Mississippi Valley Life Insurance Company, but

although the legal title then rested in the Missis-

sippi Valley Life Insurance [7] Company, they at

all times recognized that the equitable title to the

lien thereon was in the Insurance Department of

the State of New Mexico.

7. That after making the said contract, the said

E. H. Banta brought a pretended suit in the Su-
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perior Court of the State of Arizona in and for

Maricopa County, entitled, E. H. Banta, Plaintiff,]

versus A. O. Pelsue, as Receiver of the Mississippi
j

Valley Life Insurance Company, numbered 37799
j

on the docket of said court, and received a decree

of said court on August 22, 1932, that he was the

owner in fee simple of the above described land,

but a finding of the Court in said decree recognized I

the escrow contracts of purchase and sale of said I

land being with the State of New Mexico.

8. That neither said E. H. Banta nor Republic

Life Insurance Company of Dallas, Texas, received

any transfer of either said land or the lien thereon

from the Mississippi Valley Life Insurance Com-

pany of Illinois, or anyone acting under and by

virtue of any authority for them, but acting wnth

an evident design to take the property for the Re-

public Life Insurance Company of Dallas, Texas,

did transfer the property to J. G. Vaughan, who,

plaintiff is informed and believes, transferred said

property back to Republic Life Insurance Company

of Dallas, Texas, fraudulently intending thereby to

prevent the said property being used in liquidation

to pay the said registered policy holders.

9. That all contracts between all of the parties

recognized the right of the Insurance Department

of the State of New^ Mexico to said security.

10. That the Commissioner of Insurance of the

State of New Mexico is not given by any Statute

any authority to liquidate the said assets, and he

has made an assignment to your petitioner of all
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of said assets, and especially the Wallace lien and

property, for the purpose of liquidation, and for

the purpose of payment of all the registered policy

holders aforesaid, through the District Court in

said above [8] entitled cause, pending in Santa Fe,

New Mexico.

11. That David Chavez, Jr., Judge of said court,

finding that it was necessary to liquidate the

Wallace property, being described as:

The Southeast i/4 of Section Nineteen, Town-

ship One North, Range Six East of the Gila

and Salt River Base and Meridian, in Mari-

copa County, Arizona,

to pay the claims of said registered policy holders,

entered an order authorizing your petitioner to es-

tablish the lien, rights, interest or title in or to said

property, in his name as Receiver, for the benefit

of the policy holders and claimants under said

statute, a certified copy of which order is hereto

attached and made a part hereof, marked "Ex-

hibit C."

12. That there are no Arizona creditors that can

have any claim against said property unless they

are holders of registered policies issued by the Na-

tional Life Insurance Comi:)any of the Southwest,

and as to them, they have, along with all other

registered policy holders, an equal right of partici-

pation in the liquidation for which said assets were

escrowed.

13. That if he is not allowed to bring this suit,

he fears irreparable injury will result, in that the
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.

defendant will transfer said property to innocent

purchasers, for value, and said property will be lost

to the policy holders.

14. That the Repul)lic Life Insurance Company
of Dallas, Texas, is claiming to own said property,

as it lists as part of its assets with the Insurance

Department of the State of Texas, the above de-

scribed property, as shown by copy of a letter

hereto attached and made a part hereof, marked

'' Exhibit D."

Wherefore, your Petitioner asks leave to file the

suit in this court against Republic Life Insurance

Company of Dallas, Texas, H. B. Hershey, Re-

ceiver of the Mississippi Valley Life Insurance

Company, J. G. Vaughan, and M. J. Dougherty, to

the end that justice may be done, and that the prop-

erty be [9] recovered for the benefit of the re,j?is-

tered policy holders of the National Life Insurance

Company of the Southwest, upon such terms and

conditions as to the Court may seem just and right.

Post Office Address

:

Sena Plaza, Santa Fe,

New Mexico;

Post Office Address:

415 Caples Bldg.,

El Paso, Texas,

Attorneys for Petitioner.
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State of New Mexico,

County of Santa Fe—ss.

John T. Watson, being first duly sworn, upon his

oath deposes and says: That he is over the a.^e of

twenty-one, is the Petitioner in the foregoing Peti-

tion for Leave to Sue; that he has read the same,

and the matters and things therein stated are true,

except those things stated upon information and be-

lief, and these he believes to be true, and so states.

Subscribed and Sworn to, before me, this

day of March, A. D. 1937.

Notary Public in and for the, County of Santa Fe,

State of New Mexico.

My conunission expires: [10]

EXHIBIT A.

AGREEMENT BETWEEN REPUBLIC LIFE
INSURANCE COMPANY AND RECEIVERS
OF THE MISSISSIPPI VALLEY LIFE IN-

SURANCE COMPANY.

I^his Agreement, made and entered into this 18th

day of May, 1932, by and between Republic Life

Insurance Company of Dallas, Texas, party of the

first part, and Joseph B. Thompson and William

E. Caulfield, Receivers of the Mississippi Valley

Life Insurance Company, a corporation, appointed
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by the Circuit Court of the City of St. Louis,

Missouri, and Alvin S. Keys, Receiver of the said

Mississi|)})i Valley Life Insurance Company, imder

authority of the Circuit. Court of Sangamon County,

Illinois, parties of the second part, Witnesseth

:

1. Party of the first part agrees to assume as

herein set out liahility to insured and/or bene-

ficiary on ail policies known as ordinary life

policies from and after noon central standard time

May 16, 1932, issued by the Two Republics Life In-

surance Company or National Life Insurance

Company of the Southw^est, and assumed by said

Mississi])pi Valley Life Insurance Company, on

^Nhich there are at said time no claims by death or

disability and on which there is no default in pre-

mium prior to April 1, 1932, and on all ordinary

life policies issued by said Mississippi Valley Life

Insurance Company direct on which there are at

said time no claims by death or disability and on

which there is no default in premium prior to April

1, 1932.

2. Party of the first ])art shall be subrogated to

the claims under all policies against the estate of

Mississippi Valley Life Insurance Company on

which the policy holders accept this assumption of

insurance and may file a claim therefor in the re-

ceivership in the Circuit Court of Sangamon

County, Illinois, transferred from the Circuit Court

of Madison County, Illinois, and in the Circuit

Court of the City of St. Louis, Missouri, and shall

apply any sums received under such claims to the
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benefit of any such policy holder in the form of re-

duction of the amount of lien hereinafter provided

for against such policies. [11]

3. As part of the consideration for this contract

there shall be established and placed against each

policy on which liability is assumed hereunder by

party of the first part, a lien equal to 100% of the

legal reserve thereon on the basis established and

carried on the books and records of said Mississippi

Valley Life Insurance Company, on the date to

v/hich premium has been paid to said Mississippi

Valley Life Insurance Company, plus mortality

rate from May 16, 1932, to date such premium is

paid, such lien to bear interest at the rate of 6%
per annum compounded annually. Both lien and

interest thereon shall be treated as a policy loan

and shall be deducted from any payment made by

party of the first part and from any settlement

thereunder or from the value used to purchase any

paid-up or continued insurance.

On all policies which are secured by deposit v.ith

the Insurance Department of the State of New
Mexico, the party of the first part shall be entitled

to receive from said Insurance Department of the

State of New Mexico, securities now on deposit to

the value of the reserve of the policies on which

said party of the first part assumes liability here-

under and the policy holders accept such assump-

tion, and said party of the first part shall, with the

consent of the Insurance Department of the State

of New Mexico, be entitled to have said reserves
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credited to it in such manner as the Insurance

Department of the State of New Mexico shall ap-

prove, and said Alvin S. Keys, Receiver, shall be

entitled to the reserves on deposit with the said

Insurance Department of the State of New Mexico,

in excess of the claims which are against the said

deposits. The lien on any such policy shall be re-

duced by the amount credited to, or received by,

said party of the first part from said deposit with

said Insurance Department of the State of New
Mexico on account thereof. [12]

4. Party of the first part agrees that it will offer

to the holder of any such policy term insurance at

net cost to the extent of such lien so that each such

policy holder may by carrying term insurance make

available the full face of said policy in case of

death.

5. The reinsurance and assumption of obliga-

tions herein provided for are further subject to the

conditions, limitations and agreement that for a

period of five years from the date as of which this

contract becomes effective cash loans, except that

part of the loan value that is applied to the pay-

ment of premiums on the policy on which the lonii

is made, and cash surrender values, shall not be

available to such policy holders.

6. Party of the first part assumes no liability

of any nature, or any claim on the policies herein

reinsured, which shall originate prior to noon, Cen-

tral standard time, May 16, 1932.
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7. Said Jos. B. Tliomi)son and William E.

Caulfield, Receivers, parties of the second part

agree to transfer and deliver to said party of the

first part all cards, tiles, records and cabinets con-

taining same pertaining to said policies, and me-

chanical equipment necessary for the keeping

thereof, now in St. Louis, Missouri, as designated

heretofore by list given said Thompson and Caul-

field, Receivers, and said party of the first part

agrees to pay said Thompson and Oaulfield, Re-

ceivers, a sum to be fixed by the Circuit CoTirt of

the City of St. Louis, as the value thereof.

8. The holder of any such policies not defaulted

for non-payment of premimn may within one year

after said default, subject to lien of proper amount

of reserve, upon evidence satisfactory to said party

of the first part, of the health and insurability of

the insured have said party of the first part as-

sume liability on such policy from the date of

reinstatement forward, provided on policies where

default is not prior to April 1, 1932, insurance will

attach from May 16, 1932, at noon, central stand;u*d

time, to be void unless premimn [13] be ^mCi on or

before Jime 15, 1932.

9. Party of the first part hereby constitutes the

Superintendent of Insurance of the State of

Missouri, its attorney in fact for it and in its name

to accept service of process in any court in the

State of Missouri, on account of any policy wherein

the insured is now a resident of the State of

Missouri, and constitutes the Director of Trade and
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Commerce of the State of Illinois its attorney in

fact for it and in its name to accept service of

process in any court in the State of Illinois on ac-

count of au}^ policy wherein the insured is now a

resident of the State of Illinois.

10. Party of the first ])art on or before August

31, 1932, agrees to furnish to ])arties of the second

part a computation of the reserve on each policy on

which it assumes liability hereunder as of April

25, 1932, plus the pi'oportionate part of any unex-

pired ])reniium in order to furnish the amount of

the claim under each policy and to furnish a sepa-

rate computation with the same information on all

l)olicies for which it receives the cards, the holders

of which do not accept or receive insurance under

the terms hereof.

11. Said parties of the second part shall at all

reasonable times have access to any records received

by party of the first part for any purpose neces-

sary in the administration of said receiverships.

In Witness Whereof, said parties have executed

these presents the year first above mentioned.

REPUBLIC LIFE INSURANCE
COMPANY

By
Vice-President.



Republic Life Ins. Co. et al. 17

Attest

:

Secretary.

Receivers, Mississippi Valley Life

Insurance Company, Circuit Court,

City of St. Louis, Missouri.

Receiver, Mississippi Valley Life

Insurance Company, Circuit Court

of Sangamon Coimty, Illinois, by

transfer from Circuit Court of

Madison County, Illinois. [14]

EXHIBIT B.

SECURITIES ON DEPOSIT WITH THE IN-

SURANCE DEPARTMENT ^ STATE OF
NEW MEXICO AS A GUARANTEE TO
NATIONAL LIFE OF THE SOUTHWEST
POLICIES.

May 16, 1932

Number Name Amt of Lien Rate of Int.

40 CS Jas. Q. Wallace $32,000.00 6

56 T Jno. B. Milbourn 600.00 8

94 T Julia A. Valdespino 7,000.00 6

96 T R. T. Lewis 2,500.00 8

102 T Yandell Realty Co. 12,000.00 6

103 T Jas. Rehin 5,000.00 7

235 M Stella Grady 4.200.00 6

39 CS John R. Wallace 26,311.35

,611.35

[15]
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EXHIBIT C.

State of New Mexico

County of Santa Fe

In the District Court

Richard C. Dillon for Himself and Others

Similarly Situated,

Plaintiff,

vs.

George M. Biel, (Substituted for Max Fer-

nandez), Superintendent of Insurance of the

State of New Mexico; Joseph B. ThompvSon

and William B. Caulfield, Receivers of Mis-

sissippi Valley Life Insurance Company, a

Corporation, Appointed by the Circuit Court of

the City of St. Louis, Missouri; H. B. Hershey

(substituted for Alvin S. Keys) Receiver of

Said Mississippi Valley Life Insurance Com-

pany Under Order of the Circuit Court of

Sano^amon County, Illinois; and Republic Life

Insui'ance Company of Dallas, Texas, a Cor-

poration,

Defendants.

ORDER

The Court having been advised by John T.

Watson, Referee and Receiver herein, that the serv-

ices of Fred C. Knollenberg, Attorney at Law, have

been secured in accordance with the order entered
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herein on February 2n(i, 1937, and as evidenced by

the memorandum agreement filed herein; and it ap-

pearing to the Court that the assets now in the

hands of the Receiver are insufficient to pay all

claims now filed or to be filed herein; and it fur-

ther appearing that it is to the best interests of the

policy-holders and claimants in this Receivership to

immediately file suit against the present claimants

and holders of the tract of land known as the

Wallace property and more fully described in the

Report of John T. Watson Receiver at item seven,

said property being described as the Southeast

Quarter, Section 19, Township 1 North, Range 6

East of the Gila and Salt River Base and Meridian

of Maricopa County, Arizona.

It Is Therefore Ordered and Decreed that John

T. Watson Receiver herein forthwith proceed with

suit in the [16] Arizona State or Federal courts

after first having obtained and received permission

from said Court to bring action to establish the

lien, rights, interest or title in and to said pro])-

erty in his name as Receiver for the benefit of the

policyholders and claimants herein.

(Signed) DAVID CHAVEZ, JR.

District Judge. [17]
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EXHIBIT D.

R. L. Daniel,

Chairman of the Board and Life Insurance

Commissioner.

(Printed seal) : The State of Texas

Geo. Van Fleet

Actuary of the Board

State of Texas

Board of Insurance Commissioners

Life Division

Austin

March 12, 1937

Mr. Fred C. Knoll enbero^, Attorney

El Paso, Texas

Dear Sir:

The sworn annual statement filed with this De-

j)artment as of December 31, 1936, by the Republic

Life Insurance Company of Dallas, Texas, lists as

part of its assets the following:

]55 acres. So. E. qt. Sec. 19, Township 1, Mari-

copa Co., Arrizona, & Buildings

80 acres. No. E. qt. Sec. 19, Maricopa Co.,

Arizona, & Bldgs.

Very truly yours,

(Signed) GEO. VAN FLEET,
Actuary Board of Insurance

Commissioners.

GVF.mb

[EndorsiHl]: Filed Mar. 22, 1937. [18]
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[Title of District Court and Cause.]

ANSWER OF DEFENDANT, H. B. HERSHEY,
RECEIVER OF MISSISSIPPI VALLEY
LIFE INSURANCE COMPANY.

Comes now H. B. Hershey, Receiver of Missis-

sippi Valley Life Insurance Company (under ap-

pointment by the Circuit Court of Sangamon

County, Illinois), one of the defendants in the

above entitled cause, by Charles E. Bliss, his attor-

ney, and for answer to the bill of complaint filed

herein says:

1. That he admits the allegations of Para-

graph I invoking the jurisdiction of this court and

the residence of this defendant, but as to the other

matters and things therein alleged he has no knowl-

edge or information upon which to form a belief

and prays for strict proof of same.

2. That this defendant has no knowledge or in-

formation upon which to form a belief as to the

matters and things stated and alleged in Para-

graphs II, III, IV, V, and VI. [26]

3. That from the records of said Mississippi

Valley Life Insurance Company coming into the

hands of this defendant as Receiver thereof, he

verily believes the matters and things alleged in

Paragraphs VII, VIII, IX, X, XI, XII, XIII,

XIV, and XV of the complaint to be true and cor-

rect, and they are hereby admitted.

4. That he admits, as alleged in Paragraph

XVI, the execution on May 18, 1932, of the con-
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tract, copy of whicli is attached to the bill of com-

plaint and marked Exhibit ''K", with the

defendant Republic Life Insnrance Company of

-Dallas, Texas, in accordance vrith the order of the

court dated May 18, 1932, in and by which said

agreement said defendant agreed to assume the

policy obligations of said Mississippi Valley Life

Insurance Company, including the aforesaid regis-

tered policies issued by the National Life Insurance

Company of the Southwest, but charging against

each policy so assumed a lien in the amount of the

whole legal reserve thereon, and avers that said

contract did not purport to or as a matter of law

did not affect or contemplate transfer of title to

the property described in the bill of complaint, and

further avers that said contract did not affect the

rights and lien of the Superintendent of Insurance

of the State of New Mexico but was intended to be

a contract of reinsurance only in accordance with

the tenor and effect thereof, as this defendant

verily believes from the records.

5. That this defendant has no knowledge or in-

formation upon which to form a belief as to the

matters and things alleged in Paragraph XVII of

the bill of complaint and prays for strict proof of

same.

6. That from the records of said Mississippi

Valley Life Insurance Company coming into the

hands of this defendant as Receiver thereof, he

vcT'ilv believes the matters and things alleged in
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Paragraph XVIII of the complaint to be true and

correct, and they are hereby admitted. [27]

7. That he has no knowledge or information

upon which to form a belief as to the matters and

things alleged in Paragraphs XIX, XX, XXI,
XXII, XXIII, XXIV and XXV of the complaint

and prays for strict proof of same.

H. B. HERSHEY
Receiver of Mississippi Valley

Life Insurance Company (Under

Appointment by the Circuit Court

of Sangamon County, Illinois).

CHARLES E. BLISS,

Rambach Building

Taylorville, 111.

Attorney for H. B. Hershey. [28]

State of Illinois

Christian County—ss.

H. B. Hershey, being first duly sworn, on oath

deposes and says

:

That he is the duly acting and qualified Receiver

of the Mississippi Valley Life Insurance Company,

appointed for the purpose of liquidating the assets

of the company for the benefit of the creditors, and

as such he is familiar with the facts herein in-

volved; that he has read the foregoing answer and

knows the contents thereof; that the same is true,

of his own knowledge, both in substance and in

fact, except as to those matters therein stated on
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information and belief, and as to those matters he

believes them to be true.

H. B. HERSHEY
Subscribed and sworn to before me this 3rd day

of March, A. D. 1938.

[Seal] ELIZABETH LOVE
Notary Public in and for

Christian County, Illinois.

My Commission Expires : Nov. 24, 1939.

[Endorsed]: Filed Mar. 14, 1938. [29]

[Title of District Court and Cause.]

ANSWER OF J. G. VAUGHAN
To the Honorable David W. Ling, Judge of Said

Court

:

Comes now J. G. Vaughan, one of the defendants

in the above entitled and numbered cause, and files

this his original answer herein, and with respect

would show to the Court:

I.

Your defendant would show to the Court that he

is without knowledge of each and all of the allega-

tions as made in Complainant's original bill of

complaint, and that he is particularly without

knowledge of the allegations as made in paragraph

XIX, pages 10 and 11 of the Complainant's bill of

complaint.
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II.

Your defendant would further show that he

neither owns, claims nor asserts any right, title, in-

terest or right of possession in or to the premises

described in Complainant's bill of complaint.

Wherefore, this defendant enters this his answer

and disclaimer and prays that no costs be adjudged

against him.

CECIL A. MORGAN
Fort Worth, Texas,

Counsel for defendant,

J. G. Vaughan.

[Endorsed] : Filed May 24, 1937. [31]

[Title of District Court and Cause.]

FIRST AMENDED BILL OF COMPLAINT

Comes now your Orator, and with leave of this

Court first had and obtained, files this his First

Amended Bill of Complaint against the defendants,

in lieu of the original complaint filed herein on the

twenty-second day of March, A. D. 1937, and al-

le,i?es and respectfully shows:

I.

That this is a suit in equity wherein the matter

in controversy exceeds, exclusive of interest and

costs, the sum of three thousand dollars, and

wherein the controversy arises and exists between

citizens of different states, that is to say:
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That your oratov is a citizen and resident of flio

City and County of Santa Fe, in the State of New-

Mexico, and that he is the duly qualified and acting'

Liquidating Receiver of and for the Superintendent

of Insurance of the State of New Mexico with re-

spect to the assets in, and belonging in a fund de-

posited with said Superintendent of Insurance

pursuant to [33] and in compliance with Section 38

of Chapter 48 of the Laws of the then Territory of

New Mexico enacted in the year 1909, a true copy

of which said enactment is hereto attached, marked

"Exhibit A" and made by reference a part hereof,

which said fund was created and stands, under said

law, as security for the full legal reserve of policies

registered thereunder, heretofore issued by Na-

tional Life Insurance Company of the Southwest,

a corporation heretofore organized and doing busi-

ness under the laws of the State of New Mexico,

and the liabilities imder which said policies were

assumed successively by the Two Republics Life

Insurance Company, a Texas corporation, and Mis-

sissippi Valley Life Insurance Company, an Illinois

corporation, and that your orator is so acting as

such Liquidating Receiver pursuant to appointment

by the District Court of the County of Santa Fe,

State of New Mexico, a court having general juris-

diction in law and equity in a certain cause therein

pending, being numbered 14867 on the Civil Docket

of said Court, wherein one Richard C. Dillon is

plaintiff and George M. Biel, now Superintendent

II
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i of Insurance of the State of New Mexico, is, among
' others, a defendant, and that your orator brings

! this suit under authority of an order of said Court,

' a true copy whereof is hereto attached and marked

I ''Exhibit B" and under authority of an assignment

by said George M. Biel, Superintendent of Insur-

ance as aforesaid, a true copy whereof is hereto at-

tached, marked "Exhibit C", and made by refer-

ence a part hereof, and that the purpose of this

suit is to liquidate a certain security in the nature

of a real estate mortgage upon lands within the

jui'isdiction of this Court, constituting one of the

securities deposited, as aforesaid, with said Superin-

tendent of ^ Insurance for the security of the legal

reserve of the policies aforesaid, all as hereinafter

more fully set forth.

That Republic Life Insurance Company of

Dallas, Texas, is an insurance company organized

as a corporation under the laws of the State of

Texas, having its principal [34] office and place of

business at Dallas, in said state, and a citizen and

resident of said state; that defendant H. B.

Hershey is a resident and citizen of the State of

Illinois, his residence being in the city of Spring-

field, his post office address in said city being 515

Grand Avenue East; that defendants R. E.

O'Malley and William E. Caulfield are each and

both citizens and residents of the State of Missouri,

residing in the City of St. Louis in said state, their

post office address in said city being 715 A Chestnut
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Street; that defendant J. G. Vaiighan is a citizen

and resident of the State of Texas, residing at

Dallas in said state, his post office address being

Thomas Bnilding in said city; that defendants

M. J. Dongherty, Grace V. Rowell, William H.

Wallace and Anna Lonise Wallace are and each of

them is a citizen of the State of Arizona and a resi-

dent of the County of Maricopa in said state, and

R. L. Daniel, plaintiff is informed and believes, is

the Chairman of the Board of the Insurance Com-

mission of the State of Texas, and resides at

Austin, Texas.

That the defendants Republic Life Insurance

Company of Dallas, Texas, H. B. Hershey, Receiver

of Mississippi Valley Life Insurance Company,

J. G. Vaughan, and M. J. Dougherty, have all an-

swered and are before the Court. That the Re-

ceivers of the Mississippi Valley Life Insurance

Company under appointment of the Circuit Court

of the City of St. Louis, Missouri, have heretofore

filed a disclaimer of any interest in the property

in controversy, and the defendant O. E. Patterson

was heretofore dismissed as a defendant in this

cause.

II.

That from the year 1909 the insurance laws of

the State of New Mexico contained a certain statute

enacted as Section 38 of Chapter 48 of the Laws of

the then Territory of New Mexico of 1909, which

said statute was thereafter re-enacted as Section
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2859 of the New Mexico Statutes Annotated, Codi-

fication of 1915, a true copy of which is hereto at-

tached, marked "Exhibit A" and made by reference

a part hereof. [35]

III.

That from the effective date of said Section 38

the Bank Examiner of the State of New Mexico

was charged by law with the administration of the

insurance laws of said state, and wnth the super-

vision of insurance companies doing business

therein, and particularly charged with the duty of

administering said Section 38.

IV.

That in the year 1925 a new insurance code was

adopted in the State of New Mexico, in and by

which Section 38, aforesaid, w^as repealed, and was

included, and now remains in force as Section 55 of

Chapter 135 of the said Laws of 1925, thereafter

compiled as Section 71-155 of the NeAv Mexico Stat-

utes Annotated, Compilation of 1925, a true copy

whereof is hereto attached, marked "Exhibit D"
and made by reference a part hereof: which said

I'ppeal and said foregoing provision became effec-

tive on, to-wit: March 20, 1925; and in and by

which said nevr code the office of Superintendent of

Insurance was created and invested with all powers

and duties theretofore appertaining to the office of

State Bank Examiner, and from which day said

Superintendent of Insurance was, and thenceforth

has been charged by law with the administration
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of the insurance laws of the said State of New
Mexico and with the supervision of insurance com-

panies doing business therein, and particularly

charged with the duty of administering and enforc-

ing said Section 71-155 (Exhibit D).

V.

That while the statute first above referred to was
in effect in said State of New Mexico, National

Life Insurance Company of the Southwest, afore-

said, a corporation organized under and pursuant

to the insurance law^s of said state, issued a large

number of policies which it procured to be regis-

tered pursuant to the provisions first aforesaid. [36]

VI.

That thereafter, and prior to the year 1923, said

National Life Insurance Company of the Southwest

sold and transferred all of its assets and business

to The Two Republics Life Insurance Company, a

corporation then duly organized, existing and oper-

ating under the laws of the state of Texas, which

said The Two Republics Life Insurance Company

assumed all of the obligations and liabilities, in-

cluding the outstanding policy liabilities of said

National Life Insurance Company of the South-

west.

VII.

That on, to-wit: the 16th day of January, 1923,

said The Two Republics Life Insurance Company,

being then the owner in fee of certain land situated
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and being in the County of Maricopa, State of Ari-

zona, described as follows, to-wit

:

The Southeast Quarter (SE%) of Section

Nineteen (19), Township One (1) North of

Range Six (6) East of the Gila and Salt River

Base and Meridian,

entered into a contract for the sale thereof to James

Q. Wallace and Grace C. Wallace, they being hus-

band and wife, a true copy of which said contract

is hereto attached, marked "Exhibit E'' and made

!by reference a i)art hereof; and which said execu-

tory contract was, on the 27th day of July, 1923,

! placed of record in the office of the County Re-

corder of the County of Maricopa, State of Ari-

zona, in Book 19 of Agreements, at pages 203-7

;

wherein and whereby the said Wallaces, in addi-

:
tion to any sum which may have been paid by them

upon the execution and delivery of said contract,

agreed to make further payments in sum aggregat-

ing Thirty-tw^o Thousand Two Hundred Fifty-five

:and no/100 Dollars ($32,255.00) ; which said execu-

I

tory contract was deposited, in accordance with its

i
provisions, in escrow in the Salt River Valley Trust

& Savings Bank of Mesa, Arizona, together with a

j

warranty deed duly signed and acknowledged by

said The Two Republics Life Insurance Comj)any,

conveying the lands aforesaid to said Wallaces, and

a quit claim deed, duly signed and acknowledged

by said Wallaces, conveying the lands aforesaid to

the said The Two Republics Life Insurance Com-
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pany. [37] And it was provided by said executory

contract that upon performance of the terms and

conditions of said contract by the said Wallaces to

be performed, said The Salt River Valley Trust &
Savings Bank, escrow holders aforesaid, should de-

liver to said Wallaces the warranty deed aforesaid;

and it was further provided that if the said

Wallaces should make default in the terms and

conditions of said contract by them to be per-

formed, said escrow holder should return to said

The Two Republics Life Insurance Company the

vv'arranty deed aforesaid, and deliver to said The

Two Re])ub]ics Life Lisurance Company the quit

claim deed aforesaid.

VIII.

That on, to-wit: the 5th day of April, 1923, said .

The Two Republics Life Insurance Company exe-
j

cuted and delivered to the then State Bank Ex-
j

aminer of the State of New Mexico a certain docu-

ment captioned "Assignment of Securities", a true

copy whereof is hereto attached, marked "Ex-

hibit F" and made by reference a part hereof, in
^

and by which assignment it was the purpose and

intent of the said The Two Republics Life Insur-

ance Company, and of said State Bank Examiner^

to create a lien in favor of said State Bank

Examiner in the sum of Thirty Thousand and

no/100 Dollars ($30,000.00), upon the payments by

said Wallaces to be made, as vendees, and upon the

lands aforesaid, as security for the holders of
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j
registered policies of the National Life Insurance

Compan}^ of the Southwest, pursuant to the re-

quirements of said Section 38 of Chapter 48 of the

Laws of 1909 (Exhibit A).

IX.

That thereafter, and or., to-wit: the 25th day of

April, 1923, said The Two Republics Life Insur-

lance Company, and the said Wallaces modified the

i executory contract aforesaid (Exhibit E), by a sup-

iplemental agreement, bearing said date, a true copy

) whereof is hereto attached, marked "Exhibit G"
and made by reference a part hereof. [38]

X.

That thereafter, and on, to-wit: the 27th day of

July, 1923, said The Two Republics Life Insurance

Company made, executed and delivered to the then

State Bank Examiner of the State of New Mexico

another document, captioned "Assignment of Se-

curities", a true copy whereof is hereto attached,

marked "Exhibit H" and made by reference a part

hereof, in and by which said assignment it w^as the

])urpose of the said The Two Republics Life Insur-

ance Company and the said State Bank Examiner

to confirm the lien aforesaid, and to fix its amount

in the smii of Thirty-two Thousand Two Hundred

Fifty-five and no/100 Dollars ($32,255.00), as se-

curity aforesaid.

XL
That thereafter, and on, to-wit the 15th day of

May, 1924, for the purpose of facilitating and mak-
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ing safer and more effective the lien aforesaid, and

in compliance with the requirement of the then

State Bank Examiner, said executory contract (Ex-

hibit E) was again modified by a supplemental

ai^reement, a true copy of which is hereto attached,

marked "Exhibit I" and made by reference a part

hereof; in and by which supplemental agreement

the said State Bank Examiner was substituted as

escrow holder in place of said Salt River Valley

Trust & Savings Bank of Mesa, Arizona, and, pur-

suant to which said supplemental agreement (Ex-

hibit I), said executory contract (Exhibit E), to-

gether with said supplemental agreements and said

warranty deed and said quit claim deed were with-

drawn from said Salt River Valley Trust & Sav-

ings Bank of Mesa, Arizona, and placed and

deposited with said State Bank Examiner; and

which said designation as escrow holder and said

deposit were, by said State Bank Examiner, ac-

cepted in connection with, and to accomplish and

effectuate the lien aforesaid, for the purpose and

security aforesaid.

XII.

That thereafter, and on, to-wit: the 3rd day of

March, 1928, said The Two Republics Life Insur-

ance Company [39] sold and transferred all of its

assets and business to the Mississippi Valley Life
|^

Insurance Company, a corporation then duly or-

ganized, existing and operating under the insurance

laws of the State of Illinois, which said Mississippi

Valley Life Insurance Company assumed all of the

i
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liabilities and obligations of said The Two Re-

publics Life Insurance Company, including the

i policies issued and registered, as aforesaid, by said

I
National Life Insurance Company of the South-

1 west, under and pursuant to the provisions of said

i
Section 38 of Chapter 48 of the Laws of 1909,

[ which said transfer was, on the 4th day of June,

! 1928, placed of record in the office of the County

I

Recorder of said County of Maricopa, State of

j
Arizona, in Book 223 of Deeds, at page 74 ; and

I

pursuant to, and in connection with which said

: transfer said The Two Republics Life Insurance

j

Company executed and delivered to said Mississippi

i
Valley Life Insurance Company a conveyance of

' the lands hereinbefore described, which said con-

veyance was, on June 4th, 1928, placed of record in

the office of said County Recorder, in Book 223 of

! Deeds, at page 74, and which said conveyance, after

being so recorded, said Mississippi Valley Life In-

surance Company deposited with the then Superin-

|i

tendent of Insurance of the State of New Mexico

I

to further effectuate, and as further evidence of the

lien effected, and intended to be effected by said

escrovv' contracts of said purchase and sale.

XIIL
That at the time of the transfer last aforesaid,

said Wallaces' escrow contract of purchase and sale

was held and listed by said Superintendent of In-

surance as security, as aforesaid, and as a lien, as

^aforesaid, in the amount of Thirty-two Thousand
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'Pwo Hundred Fifty-five and no/100 Dollars ($32,-

255.00), for the purpose aforesaid, all of which was
well known to, and understood by the said Mis-

sissippi Valley Life Insurance Company. [40]

XIV.
That thereafter, and in the month of July, 1928,

the said James Q. Wallace died, and said Grace V.

Wallace was appointed and qualified as administra-

trix of the estate of said Jmes Q. Wallace, and said

Mississippi Valley Life Insurance Company, hav-

ing acquired, as aforesaid, the legal title to the

lands aforesaid, subject to the vendees' rights in

said executory contract, and subject to the lien

aforesaid for the security of the holders of regis-

tered policies, aforesaid, elected and agreed with

said Grace V. Wallace, administratrix, as aforesaid,

to continue and keep the said executory contract

alive in the name and right of said administratrix,

and was thereafter extended by Grace V. Wallace

and Mississippi Valley Life Insurance Company

for two years after January 16, 1931 ; and on March

18th, 1929, said Mississippi Valley Life Insurance

Company made and delivered to said State

Superintendent of Insurance, under the name and

designation of State Bank Examiner, an "Assign-

ment of Security", a true copy whereof is hereto

attached, marked ''Exhibit J", and made by refer-

ence a part hereof, the purpose and intent whereof

was to confirm and renew the lien of security, ,

aforesaid, in the amount of Thirty-two Thousand
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and no/100 Dollars ($32,000.00); and which said

lien and security, as thus renewed and confirmed,

was thereafter held and listed by said Sui)erin-

tendent of Insurance, and came, in such form, into

the hands of your orator as Liquidating Receiver.

XV.
That thereafter, and on, to-wit: the 25th day of

April, 1932, said Mississippi Valley Life Insurance

Company became insolvent, and proceedings ensued

by virtue of which the business and affairs of said

insolvent corporation are now in the hands of de-

fendants, the Receivers hereinbefore named, and its

asests are in process of liquidation by said Re-

ceivers. [41]

XVI.

That on, to-wit: the 18th day of May, 1932, the

then Receivers of the said Mississippi Valley Life

Insurance Company entered into a contract, a copy

whereof is hereto attached and marked "Ex-

hibit K", with defendant Republic Life Insurance

Company of Dallas, Texas, in and by which said

defendant agreed to assmne the policy obligations

of said Mississippi Valley Life Insurance Com-

pany, including the aforesaid registered policies is-

sued by the National Life Insurance Company of

the Southwest, but charging against each policy so

assumed a lien in the amount of the whole legal

reserve thereon ; but which said contract did not, as

said Superintendent of Insurance understood the

same, or was advised, effect or contemplate any
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transfer of title to the lands aforesaid; and, as your

orator is informed and believes, and alleges on such

information and belief, there never was, or has been

any transfer of title to said lands, except as here-

inafter stated; and that defendant Republic Life

Insurance Company of Dallas, Texas, entered into

the contract aforesaid with full knowledge that said

Superintendent of Insurance had, was entitled to

and claimed a lien upon the lands aforesaid, in the

amount and for the purposes aforesaid, as your ora-

tor is informed and believes, and alleges on sucli

inf(trmation and belief.

XVII.

That thereafter, and on August 22, 1932, one

E. H. Banta, claiming to be the owner of the lands

aforesaid by transfer of the escrow^ contract, afore-

said by Republic Life Insurance Company of

Dallas, Texas, but who in fact had no legal or

equitable title to said land or escrow contract, com-

menced suit in the Superior Court of Maricopa

County, Arizona, against A. O. Pelsue, as Receiver

of Mississippi Valley Life Insurance Company,

appointed August 22, 1932, which suit resulted in a

certain decree, dated August 22, 1932, adjudging

snid Banta to be the owner in fee simple of the

lands aforesaid, and ordering said Receiver to exe-

cute to [42] said Banta a deed thei'efor, which said

decree ^vas thereafter recorded in the office of the

County Recorder of Maricopa County, Arizona, in

Book 267 of Deeds, at pages 349-50 thereof.
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And that the said A. O. Pelsue, as such Receiver,

did, on August 22, 1932, pursuant to said decree,

execute to said Banta a certain quit claim deed

conveying the said lands, which said deed is of

record in the office of said County Recorder in

Book 267 of Deeds, at pages 350-1 thereof.

That thereafter, and on September 10, 1932, de-

fendant Republic Life Insurance Company of

Dallas, Texas, executed and delivered to said Banta

a warranty deed conveying the lands aforesaid,

which deed is of record in the office of the County

Recorder of Maricopa County, State of Arizona, in

Book 267 of Deeds, at pages 550-51 thereof ; and the

Republic Life Lisurance Company on said date had

and owned no title to said property.

That on said September 10th, 1932, Grace V.

Rowell, formerly Grace V. Wallace, and widow of

James Q. Wallace, deceased, then wife of F. D.

Rov/ell, (joined pro forma by her husband), indi-

vidually and as administratrix of the Estate of

James Q. Wallace, deceased, executed and delivered

to said Banta a warranty deed purporting to con-

vey the lands aforesaid, which deed is recorded in

the office of the County Recorder of said County of

Maricopa, State of Arizona, in Book 267 of Deeds,

at pages 536-7 thereof ; that said deed was delivered

pursuant to a contract made on August 20, 1932,

between said Grace V. Rowell of one part and de-

fendant Republic Life Insurance Company of the

other part, which recognized the escrow contract,

but the contract of sale or deed was not authorized
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by the court nor confirmed by the court, as in the

statutes in such cases made and provided, and did

not sell the interest of the estate or of the minor

children, William H. Wallace and Anna Louise

Wallace.

XVIII.

That the said E. H. Banta was on said date a

Vice-President of defendant Republic Life Insur-

ance Company of Dallas, [43] Texas, and that said

Banta personally negotiated with the Receivers

aforesaid the agreement (Exhibit K), brought the

suit No. 37799 in the Superior Court of Maricopa

County, Arizona, entitled Banta vs. Pelsue, afore-

said, and made the contract with Grace V. Rowell

(formerly Grace V. Wallace), and had full knowl-

edge and notice that the lands aforesaid were sub-

ject to the lien of the Superintendent of Insurance

of the State of New Mexico for security, as afore-

said; and that said Superintendent of Insurance of

the State of New Mexico had no knowledge or

notice of, and was not a party to any of the various

transactions, or the judgment aforesaid, by which

said Banta procured for himself the various deeds

aforesaid to said lands; and if the said Banta did

thereby acquire legal title to the lands aforesaid,

which plaintiff denies, such title is, in equity, sub-

ject to the lien aforesaid.

XIX.

That thereafter, and on March 33th, 1933, the

said E. H. Banta executed and delivered to defend-
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ant J. G. Vaughan a warranty deed conveying the

' lands aforesaid, which said deed is of record in the

i
office of the County Recorder of Maricopa County,

j
Arizona, in Book 272 of Deeds, at page 478; and,

j as your orator is informed and believes, and alleges

on information and belief, defendant Vaughan was

at said time an officer and employee of defendant

Republic Life Insurance Company of Dallas, Texas,

and had full knowledge and notice of the lien and

right and claim of lien of said Superintendent of

Insurance, and that defendant Yaughan took said

title in trust for defendant Republic Life Insurance

Company of Dallas, Texas, and thereupon exe-

cuted and delivered to said defendant Republic Life

Insurance Company of Dallas, Texas, a conveyance

of said land which has been and is now^ withheld

from record, and that defendant Republic Life In-

surance Company of Dallas, Texas, claims to own

said land and has since said date and since the filing

of [44] this suit, and after demand made by plain-

tiff upon them for possession, obtained from J. G.

Vaughan and his wife a deed to said property,

which deed was filed for record in the Records of

Maricopa County, Arizona, on the 12th day of

April, 1938, and recorded in Book thereof, at

page ] and that thereafter the Republic Life

Insurance Company transferred said property to

R. L. Daniel, Chairman of the Board of the Insur-

ance Commission of the State of Texas, and his suc-

cessors in office, which deed was filed for record on

April 12, 1938, and recorded in Book 321 of the
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Deed Records of Maricopa County, Arizona, pages

317 and 318.

XX.
That defendant M. J. Dongliorty, as your oi'ator

is informed and believes, and alleges on informa-

tion and belief, has been, during the past three

years, in possession of the lands aforesaid, living

thereon, cultivating, using and enjoying the same,

and claiming some interest therein, the nature and

extent whereof is to your orator unknown, and that

said defendant has, at all times, had full knowled^-e

and notice of the lien and claim and right of lien

of said Superintendent of Insurance.

XXI.
That plaintiff is informed and believes that by

virtue of the deeds and transactions aforesaid, that

Grace V. Rowell (formerly Grace V. Wallace)

and the two minor children of James Q. Wallace,

deceased, William H. Wallace and Anna Louise

Wallace, who are minors, and R, L. Daniel, have

and claim, some interest in said property and are

made parties so they may assert what rights they

may have thereto, but whatsoever it may be, plain-

tiif says it is subject to the lien and claim of this

]:)laintiff. That said property is the separate prop-

erty of Grace V. Rowell, and for that reason her

husband, F. D. Rowell, is not joined. That William

H. AVallace and Anna Louise Wallace have no

guardian and this suit involves their interest, so the

I
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Court should appoint some suitable person as [45]

guardian ad litem to represent them herein.

XXII.
That defendant Republic Life Insurance Company

of Dallas, Texas, is not, and never has been licensed

or authorized to do business in the State of New
Mexico, and has never submitted to the jurisdiction

or authority of said Superintendent of Insurance,

nor of his predecessors in office, and has not at any

time since its undertaking to assume the risks and

liabilities of the Mississippi Valley Life Insurance

Company, as aforesaid, including the said registered

policies issued by the National Life Insurance Com-

pany of the Southwest, complied, or offered or pre-

tended to comply with the requirements of said Sec-

tion 38 of Chapter 48 of the Laws of 1909, or with

Section 71-155 of the New Mexico Statutes Anno-

tated, Compilation of 1929 (Exhibit D) ; and that

since the insolvency of the said Mississippi Valley

Life Insurance Company, as aforesaid, said Super-

intendent of Insurance has had no power to require

defendant Republic Life Insurance Company of

Dallas, Texas, to maintain a deposit of securities

for the statutory purpose aforesaid, or to substitute

other securities for any such as had become in-

paired in value or safety, and has been compelled

to rely upon the securities in his hands at the date

of such insolvency.
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XXIII.
That said Superintendent of Insurance was not a

party to either the aforesaid receivership proceed-

ings in the State of Arizona, entitled Dougherty vs.

Mississippi Valley Life Insurance Company, No.

37332, or the said suit in said State by E. H. Banta

against said A. O. Pelsue as receiver, being No.

37799, both on the docket of the Superior Court of

Arizona in and for Maricopa County; and, as your

orator is informed and believes, and alleges on in-

formation and belief, said Sui^erintendent of In-

sui;i}ice had no notice or knowledge thereof until,

to-wit: November, 1935; nor any knowledge or

notice [46] prior to said time that there had been

an attempted surrender and merger of the interest

of the Wallaces, as vendees, in said executory con-

tract; nor of any of the other transactions herein-

before set forth by means whereof said E. H. Banta

and defendant Republic Life Insurance Company

of Dallas, Texas, intended and attempted to subvert,

circumvent and defeat the lien aforesaid; all of

which were concealed from said Superintendent of

Insurance, and all of which proceedings were void

upon their face and cannot and do not affect the

lien or claim of this plaintiff.

XXIV.
That your orator did by telegram on the 17th day

of March, A. D. 1937, and again on or about the 13th

day of April, A. D. 1937, through his attorney make

a demand upon the defendant Republic Life In-
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surance Company of Dallas, Texas, for an acknowl-

edgment and payment of the lien of the plaintiff,

and demand for possession of the property, and

said defendant did not reply to the first demand and

refused the second demand made for the possession

of the property.

XXV.
That as fully appears from the allegations fore-

going, your orator is without remedy in the prem-

ises except in a court of equality, and will suffer

irreparable loss and injury, that is to say, the com-

plete loss of the said lien, unless afforded the relief

herein prayed.

Wherefore, premises considered, may it please

Your Honor to grant to your orator the following

orders, judgments and decrees

:

1. That the defendants. Republic Life Insur-

ance Company of Dallas, Texas, H. B. Hershey,

Receiver of Mississippi Valley Life Insurance Com-

pany, J. G. Vaughan and M. J. Dougherty are be-

fore the Court by their answers herein, and Joseph

B. Thompson and William E. Caulfield, Receivers

of the Mississippi Valley Life Insurance Com])any

under the appointment in Missouri, [47] have filed

a disclaimer, and a copy hereof will be duly served

upon all of said defendants at the addresses shown

on their respective appearances.

2. That the Court appoint a guardian ad litem to

represent William H. Wallace and Anna Louise

Wallace, and that subpoenas issue directed to Grace
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V. Rowell and said guardian ad litem to appear and

answer the allegations hereof.

3. That R. L. Daniel, Chairman of the Board of

the Insurance Commission of the State of Texas,

is a citizen and a resident of Austin, Travis County,

Texas, and that process be issued for service outside

the District of Arizona upon said R. L. Daniel,

commanding him to appear and plead, answer or

demur in said cause on a day certain to be desig-

nated by this Court, and directing that said order

be served upon the defendant pursuant to the pro-

visions of the United States Code Annotated, Sec-

tion 118 of Title 28.

4. And your orator further prays that after

hearing herein the Court render its decree declar-

ing and establishing a lien in the nature of a mort-

gage, in favor of your orator, upon the lands herein-

before described, and the appurtenances thereto, in

the sum of Thirty-two Thousand and no/100 Dollars

($32,000.00), and declaring and establishing such

lien to be superior and prior to any and all interest

or claim of each and all of the defendants; such

lien to be had and held by your orator, as such

liquidating Receiver, as an asset of his said trust

and to be enforced, applied and distributed as a

security deposited pursuant to the pi-ovisions of

said Section 38 of Chapter 48 of the Laws of New
Mexico of the year 1909, for the security of the full

legal reserve of policies of said National Life In-

surance Company of the Southwest issued and reg-

istered thereunder.
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5. And your orator further prays that, having

declared and established such lien, the Court further

decree the [48] amount thereof to be jjresently due

and payable, and that unless the defendants, or

some of them, pay off and satisfy the amount

thereof within a time by such decree to be specified,

1 your orator may and shall have foreclosure thereof,

jand that said lands be sold in the manner provided

I
by law for the foreclosure of liens or mortgages

on real estate, and according to the rules and prac-

tice of this Court for the satisfaction of said sum

of Thirty-two Thousand and no/100 Dollars ($32,-

000.00).

6. And your orator further prays for such other,

further or different relief in the premises as to

Your Honor may appear meet and equitable.

And your orator will ever pray, etc.

JOHN T. WATSON.

WILSON & WATSON,
Post Office Address:

Sena Plaza, Santa Fe,

New Mexico.

FRED C. KNOLLENBERG,
Post Office Address:

415 Caples Bldg.,

El Paso, Texas.

Attorneys for Orator.

State of New Mexico,

County of Santa Fe—ss.

John T. Watson, being first duly sworn according

to law, says that he is the person named in, and
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who signed the foregoing First Amended Bill of

Complaint; that he has read the same and knows

and understands the contents thereof, and that the

allegations thereof are true of his own knowledge,

except as to such thereof as are made on informa-

tion and belief, and as to such allegations he believes

them to be true.

JOHN T. WATSON.

Subscribed and sworn to, before me, this 9th day

of June, A. D. 1938.

[Notarial Seal] ANNABELLE K. DAVIS,
(formerly Annabelle Kennedy)

Notary Public.

My commission expires : July 10, 1938. [49]

EXHIBIT A
SESSION LAWS OF NEW MEXICO

1909

CHAPTER 48

Section 38. Any life insurance company now or

hereafter organized in this Territory may register

any of its policies with the insurance department

and deposit with the Superintendent of Insurance,

approved securities to the amount of not less than

the net value of all such policies registered and said

policies shall bear upon their face a certificate in

the following words:

•'Insurance Department, Territory of New
Mexico. This policy is registered with this de-

j)artment and the full legal reserve thereon is
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secured by approved securities on deposit with

the Superintendent of Insurance in the Terri-

i
tory of New Mexico as provided by Law."

j

Which certificate shall be signed by the Superin-

tendent of Insurance or his authorized deputy and

: sealed with the seal of his office.

jl

These policies shall be known as ''Registered

Policies" and said Superintendent of Insurance

shall prepare and keep such register thereof as will

enable him to compute their value at any time:

Provided, That all companies registering any

policies under this act shall at all times keep the

amount of securities on deposit with the Superin-

;

tendent of Insurance equal to the amount of the

legal reserve under such policies then in force;

Provided, That the Superintendent of Insurance

shall make a charge of fifty cents for affixing the

seal of his office and registering any such policies.

[50]
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EXHIBIT B

State of New Mexico,

County of Santa Fe

In the District Court

No. 14,867

RICHARD C. DILLON for Himself and Others

Similarly Situated,

Plaintiff,

vs.

GEORGE M. BIEL, (Substituted for Max Fernan-

dez), Superintendent of Insurance of the State

of New Mexico; JOSEPH B. THOMPSON
and WILLIAM B. CAULFIELD, Receivers

of Mississippi Valley Life Insurance Company,

a Corporation, Appointed by the Circuit Court

of the City of St. Louis, Missouri; H. B. HER-
SHEY (substituted for Alvin S. Keys) Re-

ceiver of Said Mississippi Valley Life Insur-

ance Company Under Order of the Circuit

Court of Sangamon County, Illinois; and RE-

PUBLIC LIFE INSURANCE COMPANY j

OF DALLAS, TEXAS, a Corporation,

Defendants.

ORDER
The Court having been advised by John T. Wat-

son Referee and Receiver herein, that the services

of Fred C. Knollenberg, Attorney at Law, have

been secured in accordance with the order entered
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.herein on February 2nd, and as evidenced by the

Imemorandum agreement filed herein ; and it appear-

ing to the Court that the assets now in the hands of

the Receiver are insufficient to pay all claims now

filed or to be filed herein; and it further apj^earing

that it is to the best interests of the policy-holders

iand claimants in this Receivership to immediately

file suit against the present claimants and holders

|of the tract of land known as the Wallace property

and more fully described in the Report of John T.

Watson, Receiver, as item seven, said property be-

ing described as the Southeast Quarter, Section 19,

Township 1 North, Range 6 East of the Gila and

iSalt River Base and Meridian of Maricopa Coimty,

'Arizona.

It Is Therefore Ordered and Decreed that John

T. Watson Receiver herein forthwith proceed with

[suit in the Arizona State or Federal courts after

first having obtained and received permission from

[said Court to bring action to establish the lien,

'rights, interest or title in and to said property in

;his name as Receiver for the benefit of the policy-

jholders and claimants herein.

i! (Signed) DAVID CHAVEZ, JR.,

District Judge. [51]

EXHIBIT C

ASSIGNMENT

11
Know All Men by These Presents, that the under-

|| signed George M. Biel, duly appointed, qualified

iiand acting Superintendent of Insurance of the
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State of New Mexico, for a good and valuable con-

sideration, has assigned and transferred and by these

presents does assign, transfer and set over imto

John T. Watson, Liquidating Receiver, duly ap-

pointed, qualified and acting by and pursuant to

and under an order of the District Court of the

County of Santa Fe, State of New Mexico, in a

certain cause therein pending, being Number 14867

on the Civil Docket of said Court wherein one

Richard C. Dillon is plaintiff and the undersigned,

Su})erintendent of Insurance as aforesaid is, among

others, a defendant, all of the right, title and inter-

est of the undersigned in and to the following de-

scribed lands, situate and being in the County of

Maricopa, State of Arizona, to-wit

:

The Southeast Quarter (SEi/4) of Section

Nineteen (19) Township One (1) North of

Range Six (6) East of the Gila and Salt River

Base and Meridian.

It is expressly understood that the interest hereby

transferred is a lien upon the lands aforesaid in

the nature of a mortgage created and existing by

and through the deposit of certain documents by

the Two Republics Life Insurance Company of El

Paso, Texas, and thereafter by Mississippi Valley

Life Insurance Company an Illinois corporation,

with the Undersigned in his capacity as Superin-

tendent of Insurance for the security of the full

legal reserve of policies of insurance issued by Na-

tional Life Insurance Company of the Southwest
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and registered pursuant to the provisions of Section

'38, Chapter 48 of the Laws of New Mexico of the

I

year 1909, and that the purpose of this assignment

I

is to invest the assignee, Liquidating Receiver as

' aforesaid, with full power and authority to sue for

I and recover said lien and to have the same estab-

' lished and enforced by foreclosure or otherwise for

the purpose of realizing upon the same for the

\ security of such policy-holders, and to that end the

! undersigned does hereby invest said assignee with

every power which the undersigned had in the

premises prior to the commencement of said Cause

I
No. 14867.

j

In Witness Whereof, the assignor has hereunto
' set his hand and seal this 18th day of March, 1937.

I

(Sgd.) GEORGE M. BIEL,

Superintendent of Insurance

of the State of New Mexico.

^

[52]

I

I

State of New Mexico,

j
County of Santa Fe—ss.

On this 18th day of March, 1937, personally ap-

peared before me George M. Biel, to me known to

be the person described in and who executed the

foregoing instrument and acknowledged that he exe-

cuted the same in his capacity as Superintendent of

Insurance of the State of New Mexico, as his free

act and deed.
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In Witness Whereof, I have hereunto signed my
name and affixed my notarial seal the day and year

in this acknowledgment first above written.

[Seal] (Sgd.) COSME R. GARCIA,
Notary Public.

My Commission Expires : July 26, 1939. [53]

EXHIBIT D

NEW MEXICO
COMPILED LAWS OF 1929

SECTION 71-155

Registered Policies. When any policies have

heretofore been registered with the insurance de-

partment of the state of New Mexico or with the

office of the bank examiner under the conditions of

section 38, chapter 42 (Rep.), of the session laws

of the year 1909, it shall be the duty of the super-

intendent to maintain a register of such policies

in a form that will enable him to compute the net

value of such policies at any time, and it shall be the

duty of each company having any such registered

policies in force to semi-annually supply the super-

intendent with a certified list of the net value of all

such registered policies in force as at that date, and

to at all times maintain approved securities of one

of the kinds authorized as an investment for any

insurance company with the corporation commis-

sion of an amount equal to the said net value, and

whenever it be shown that the amount of said se-

curities so on deposit is in excess of the net value
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of the registered policies of such company the

amount of such excess shall be immediately released

and delivered to the company; Provided, that in

computing: the net value of any policies so registered

credit shall be allowed on each policy for the

amount of any outstanding policy loan or lien se-

cured exclusively by the cash or loan values of said

policy. (L. '25, ch. 135, Sec. 55.) [54]

EXHIBIT E

AGREEMENT
This Agreement, made and entered into this 16th

day of January, 1923, between The Two Republics

Life Insurance Company, a corporation organized

, and existing under the laws of the State of Texas

I

with its principal place of business at El Paso,

;
Texas, the party of the first part, and James Q.

I

Wallace and Grace V. Wallace, parties of the sec-

1 end part.

i Witnesseth

:

I

That the said party of the first part in considera-

Ition of the covenants and agreements on the part

j
of the said parties of the second part, herein con-

I
tained, agrees to sell and convey unto said parties

j
of the second part, and said parties of the second

f part agree to buy, all that certain lot, tract and

I parcel of land situate in the county of Maricopa,
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State of Arizona bounded and described as follows,

to-wit

:

The Southeast Quarter (SE14) of Section

Nineteen (19) Township One (1) North of

Range Six (6) East of the Gila and Salt River

Base and Meridian.

For the sum of thirty-two thousand two hundred

fifty-five ($32,255.) Dollars, gold coin of the United

States; and the said parties of the second part, in

consideration of the premises, agree to pay to the

said party of the first part the sum of Thirty-two

Thousand Two Hundred Ffty-five ($32,255.00) Dol-

lars, in United States gold coin as follows, to-wit:

$ 1,000.00 January 16th, 1924,

$ 1,000.00 January 16th, 1925,

$ 1,500.00 January 16th, 1926,

$ 1,500.00 January 16th, 1927,

$27,255.00 January 16th, 1928,

All deferred pa}Tnents to bear interest at the rate

of 6% per annum payable annually and if not so

paid to be added to the principal and bear interest

at the same rate.

And the said parties of the second part hereby

covenant and agree with the said party of the first

part, its successors and assigns, as foUow-s:

To y)ay all state, city and county taxes and assess-

ments of w^hatever nature which are, or may become

due on the premises above described, and if not

paid, that the said party of the first part may pay
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such taxes, liens or assessments and be entitled to

interest on the same at the rate of 6% per annum.

I

To keep all buildings, fences and other improve-

I ments on said real estate in as good repair and con-

1 dition as the same are in at this time, and to permit
f

j
no waste.

j
To keep the buildings on said premises insured in

I some fire insurance company, paying all charges

I therefor, in the name of the Two Republics Life

Insurance Company. In case of failure [55] to keep

;
said buildings so insured and deliver the policy to

the party of the first part, as agreed, said party of

the first part may effect such insurance, and the

amount so paid, with 6% per annum, shall be im-

mediately due and payable by the said parties of the

second part.

! To purchase and pay for all irrigation water used

upon said premises, and all water assessments which

j

may be made thereon, as the same become due and

I

payable, and in case of failure of the second parties

I

to purchase and pay for said water and assessments

I

said party of the first part may purchase and pay

for the same, and the amount so paid with interest

! at 6% per annum shall be immediately due and pay-

able by the said parties of the second part.

i To enter upon said premises and begin the farm-

ing thereof forthwith, and to farm said premises in

! a first class manner according to the rules of good

\ husbandry.

To keep said premises and the roadway adjacent

'

\
thereto reasonable clear of all Johnson grass and

other obnoxious weeds.
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To keep all ditches, laterals and borders upon

said premises clean and in good condition for effi-

cient use.

To re-pay to first party any proper and necessary

sums paid by it to satisfy any established and exist-

ing liens against said premises said sums so paid

by first party to be added to the principal herein

and to bear interest at the rate of 6% per annum.

It is agreed that all sums herein provided to be

paid by second parties to first party, the time or

times of payment for which are not herein specifi-

cally fixed shall become due and payable on the T6th

day of January, 192...

The parties of the second part agree to execute to

the party of the first part a Quit Claim Deed, in

form satisfactory to first party, for the premises

above described, which Quit Claim Deed shall be

placed in escrow with the Salt River Valley Trust

& Savings Bank, Mesa, Arizona, under the terms

and provisions hereinafter provided.

The party of the first part agrees to execute to

the parties of the second part a Warranty Deed for

the premises herein described, and to place the

same, together with said Quit Claim Deed from

second parties to first party hereinabove mentioned,

and said promissory notes, and a copy of this agree-

ment, in escrow with the Salt River Valley Trust & \.

Savings Bank Mesa, Arizona, to be held by said

Bank until the performance of this agreement, by

the parties of the second part shall have been made

in full and then said escrow holder shall deliver
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said Warranty Deed and said Quit Claim Deed to

the parties of the second part.

I

It is further agreed between the parties hereto

! that if the second parties shall fail or make default

i in any of their promises or agreements herein con-

l
tained in the manner and at the time herein pro-

i vided to be performed by them, and shall remain in

I

default for a period of ten (10) days, such failure

I

or default shall, at the option of first party, termi-

nate this agreement, and all pajnnents made here-

under and all improvements made upon [56] said

, i)remises and crops growing thereon, shall be con-

sidered as liquidated damages, and shall belong to

! the party of the first part, free and clear of all

I claims, charges and demands of the second parties.

• In the event of the failure of the second parties

to perform their covenants and agreements hereon

! contained in the manner and at the time herein

prescribed, the said escrow holder shall re-deliver

said Warranty Deed, together with the copy of this

! agreement held by it, and said Quit Claim Deed

I
above mentioned, to first party upon its demand in

! writing and shall return to the second parties all

\ notes accompanying this agreement remaining un-

I
paid at the date of return of said Warranty Deed

i

I

and other papers above mentioned, and the said

I
escrow holder shall thereupon become relieved of

j
all duties and liabilities arising under this contract;

and the said parties hereto, for the purpose herein

I

mentioned, hereby constitute and appoint the said

escrow holder their agent for the purpose of per-
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forming the duties of escrow holder herein pro-

vided.

The various remedies herein given to the party of

the first part shall be cumulative and not restrictive,

and the exercise of any one remedy by said party of

the first |)art, shall not be construed to deprive it of

the right to exercise any other remedy herein pro-

vided, or which may exist by the laws of the State

of Arizona.

It is further understood and agreed by and be-

tween the parties hereto that no assignment of this

contract, or any interest therein, will be of any

force or effect, unless the assignee or assigns, shall

make, execute and deliver to The Salt River Valley

Trust & Savings Bank Mesa, Arizona, escrow

holder herein their Quit Claim Deed, in form satis-

factory to first party, conveying to the first party

the premises hereinbefore described and a copy

of said assignment; and in case the said assignee or

assigns of said interest of second parties in said

contract shall fail, neglect or refuse to carry out

each and every promise and agreement on the

part of the second parties herein contained

within the time herein limited, and strictly as herein

provided, then and in that event the said escrow I

holder is instructed and directed to deliver said

Quit Claim Deed together with said other papers

to the party of the first part upon demand, as here-

inbefore provided.

il
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i Time is the essence of this contract, and the terms

!
conditions and provisions hereof shall extend to

j
and be binding upon the heirs, executors, adminis-

j
trators and lawful assigns of each of the parties

hereto.

In Witness Whereof, the said party of the first

part has caused these presents to be executed by its

President and Secretary and its corporate seal here-

unto annexed, and the second parties have here-

unto set their hands and seals the day and year

first above written.

(Sgd.) JAMES Q. WALLACE,
(Sgd.) GRACE V. AYALLACE,

[Seal] THE TWO-REPUBLICS
LIFE INS. CO.,

(Sgd.) A. H. RODES, Pres.

(Sgd.) JOHN H. UPTON, Secy. [57]

State of Arizona,

County of Maricopa—ss.

On this 5th day of March, 1923, before me per-

sonally appeared James Q. Wallace and Grace V.

Wallace, his wife, known to me to be the persons

whose names are subscribed to the foregoing instru-

ment and acknowledged to me that they executed

the same for the purposes and consideration therein

expressed.

Given under my hand and seal of office this the

5th day of March, 1923.

[Seal] (Sgd.) M. J. DAUGHERTY,
Notary Public.

My Commission Expires Feb. 26th, 1924.
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State of Texas,

County of El Paso—ss.

On this the 30th day of April, A. D. 1923, before

me appeared A. H. Rodes, Pres. and John H. Up-

ton, Secy., both to me personally known, who, beinsj

by me duly sworn, did say that they are respectively

the President and Secretary of the Two Republics

Life Insurance Company, and that the seal affixed

to the foregoing instrument is the corporate seal

of said corporation, and that said instrument was

signed and sealed in behalf of said corporation by

authority of its Board of Directors; and the said

A. H. Rodes, Pres. and John H. Upton, Secy.,

acknowledged said instrument to be the free act

and deed of said corporation.

Given under my hand and the seal of my office

at El Paso, in El Paso County, Texas, this 30th day

of April A. D. 1923.

[Seal] (Sgd.) IRENE STEWARD,
Notary Public.

My Commission Expires: May 31st, 1923. [58]

EXHIBIT F

ASSIGNMENT OF SECURITIES

No. 1

Whereas The National Life Insurance Company ,

of the Southwest, of Albuquerque, New Mexico, a !*

life insurance company organized and doing busi-
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ness in this State, has registered its policies with the

Insurance Department and has deposited with such

Department approved securities to an amount of

not less than the net value of all policies so regis-

tered; and whereas such securities, while so on de-

posit, and the proceeds thereof, may be used by the

state of New Mexico for the purpose of fully

protecting any and all holders of policies so regis-

tered, and all obligations to the State in this con-

nection.

Therefore, said Company by its successoi'. The

Two-Republics Life Insurance Company of El

Paso, Texas, first party, hereby and herewith, in

consideration of the foregoing, sells, assigns, and

transfers to the State of New Mexico, second party,

all the rights, title, and interest of first party in

and to the securities now on deposit as aforesaid,

described as follows, to-wit:

No. Name Amount Date Due

8 Gray $ 5,000 10- 5-22

9 Beck 3,000 10- 1-22

10 Gonzales 2,000 10- 1-21

12 Gibson 3,500 10- 8-22

14 Smith Realty Co. 7,500 8-15-23

25 Martin 10,000 2-16-23

23 Fitzgerald 10,000 1-29-23

26 Milbourn 2,500 2-18-23

32 Jaffe Praeger 15,000 12-1-24

33 Newson 3,300 12-17-24

36 Cunningham 7,000 12-15-24

38 Albright 8,840 4-25-23

39 Wallace, J. R. 22,000 Process of Transfer

40 Wallace, J. Q. 30,000 Process of Transfer

41 Hardwick 12,500 9-13-25
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No. Name Amoiinl Date Due

42 Medley .$ 5,000.00 10-15-25

43 Geer 5,000 11-24-25

44 Power 13,000 12- 9-25

54 Power 5,000 11-18-25

46 Porter 5,000 12- 9-25

53 Porter 2,500 11-29-23

55 Stants 1,300 12- 9-24

59 Fox 6,000 6- 1-27

60 Jenkins 6,000 6- 3-27

65 Texier 5,ooa 8-15-27

72 Berry 2,500 9-26-25

73 McGee 8,000 9-27-25

74 Hubbel 3,500 10- 8-25

Total $209,940

Said second party to have and to hold said securi-

ties for the purpose of satisfying just claims of any

policy holder in case of possible default of said

first party in the matter of satisfying the same, and

for all the purposes hereinbefore mentioned. [59]

Whenever, in the opinion of the State Bank

Examiner it may be proper or necessary for said

Company to withdraw any or all of said securities

from deposit, he may permit such withdrawal,

executing an assignment back to said first party in

the name of the State Bank Examiner,

Whenever, in the opinion of the State Bank

Examiner, any security or securities are about to

become barred by statute, doubtful as to sufficiency

or other reason, the State Bank Examiner, by let-

ter, may tender back to said first party such secur-

ity or securities, whereupon it shall be necessary iJ

for first party to furnish forthwith other or addi-
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tional approved security in lieu of all such securi-

ties so tendered back.

In witness whereof, said first party has officially

signed and affixed its seal in duplicate this 5th day

of April, 1923.

THE TWO-REPUBLICS
LIFE INSURANCE CO.,

First Party.

By (Sgd.) A. H. ROBES,
President.

Attest

:

(Sgd.) JOHN H. UPTON.

State of New Mexico,

County of Santa Fe—ss.

Received above securities the day of
,

19 , for the purpose specified herein. [60]

EXHIBIT a

This Supplemental Agreement, made this 25th

day of April, 1923, between The Two-Republics Life

Insurance Company, a corporation, organized and

existing under the laws of the State of Texas, with

its principal place of business at El Paso, Texas,

the party of the first part, and James Q. Wallace

and Grace V. Wallace his wife, parties of the sec-

ond part, Witnesseth:

That whereas the parties hereto did on the 16th

day of January, 1923, enter into an agreement for
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the purchase and sale of the following described

premises, to-wit:

The Southeast Quarter (SEi/4) of Section

Nineteen (19) Townshij) One (1) North of

Range Six (6) East of the Gila and Salt River

Base and Meridian, Maricopa County, State of

Arizona.

And whereas the parties hereto are desirous of

providing for the payment of 8% interest on water

and tax assessments and any other liens against

said premises which are assessed and become due

and payable hereafter and which are not now

assessed, due or payable.

Now therefore, it is agreed that said Paragraphs

II and III of said Page II, of said contract of

January 16th, 1923, be, and the same is hereby

amended to read as follows:

"And the said parties of the second part hereby

covenant and agree with the said party of the first

part,, its successors and assigns, as follows:

To pay all State, City, and County taxes and

assessments of whatsoever nature which are, or may

become due on the premises above described and if

not paid that the party of the first part may pay

such taxes, liens or assessments and be entitled to

interest on the same at the rate of 6% per annum.

Provided, however, that party of the first part shall

be entitled to interest at the rate of 8% per annum

upon all such taxes, liens or assessments which it

may be obliged to pay on taxes, liens or assessments
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which are not now due or payable but which may

hereafter be assessed and become due and payable,

\ and provided further that as to taxes, assessments

and liens which are now due and payable, and

which first party agrees and contemplates paying,

said interest at the rate of 6% per annum shall

'' apply.

It is further agreed that said agreement of Janu-

ary 16, 1923, shall stand in all respects except as

;
expressly modified herein.

In Witness Whereof the parties have hereunto

set their hands and seals the day and year first

: above written.

(Sgd.) JAMES Q. WALLACE,
(Sgd.) GRACE V. WALLACE.

[Seal] THE TWO-REPUBLICS

I

LIFE INSURANCE CO.

By (Sgd.) A. H. RODES,
Pres.

Attest

:

1

(Sgd.) E. L. CORIELL,
Assistant Secretary. [61]

State of Arizona,

County of Maricopa—ss.

On this 26th day of April, 1923, before me per-

sonally appeared James Q. Wallace and Grace V.

Wallace his wife, known to me to be the j)ersons

whose names are subscribed to the foregoing instru-

ment and acknowledged to me that they executed
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the same for the purposes and consideration therein

expressed.

Given under my hand and seal of my office this

the 26th day of April, 1923.

[Seal] (Sgd.) M. J. DAUGHERTY,
Notary Public.

My Commission Expires, February 26, 1924.

State of Texas,

County of El Paso—ss.

On tliis the 30th day of April, A. D. 1923, before

me appeared A. H. Rodes and E. L. Coriell both to

me personally known, who, being by me duly sworn,

did sa}^ that they are respectively the President

and Assistant Secretary of the Two-republics Life

Insurance Company, and that the seal affixed to the

foregoing instrument is the corporate seal of said

corporation, and that said instrument was signed

and sealed in behalf of said corporation by author-

ity of its board of directors; and the said A. H.

Rodes and E. L. Coriell acknowledged said instru-

ment to be the free act and deed of said corporation.

Given under my hand and the seal of my office at

El Paso, in El Paso County, Texas, this 30th day

of April, A. D. 1923.

(Sgd.) IRENE STEWART,
Notary Public.

My Commission Expires May 31st, 1923. [62]
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EXHIBIT H
ASSIGNMENT OF SECURITIES

No. 5

Whereas The National Life Insurance Company

of the Southwest, of Albuquerque, New Mexico, a

life insurance company organized and doing busi-

ness in the State, has registered its policies with the

Insurance Department and has deposited with such

Department approved securities to an amoimt of

not less than the net value of all policies as regis-

tered, and whereas, such securities, while so on de-

posit, and the proceeds thereof, may be used by

the State of New Mexico for the purpose of fully

protecting any and all holders of policies so regis-

tered, and all obligations to the State in this con-

nection.

Therefore, said Company by its successor. The

Two-Republics Life Insurance Company of El

Paso, Texas, first party, hereby and herewith, in

consideration of the foregoing, sells, assigns, and

transfers to the State of New Mexico, second party,

all the right, title, and interest of first party in and

to the securities enclosed herewith, described as

follows, to-wit:

No. Name Amount Date Due

40 James Q. Wallace $33,255.00 January 16th, 1928

39 John R. Wallace $25,340.75 January 1st, 1928

R. P. Woodson, Jr. $16,000.00 January 5th, 1931

Said second party to have and to hold said securi-

ties for the purpose of satisfying just claims of any
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policy holder in case of i)ossible default of said

first party in the matter of satisfying the same, and

for all the purposes hereinbefore mentioned.

Whenever, in the opinion of the State Bank Ex-

aminer, it may be proper or necessary for said

Company to withdraw any or all of said securities

from deposit, he may permit such withdrawal, exe-

cuting an assignment back to said tirst party in the

name of the State by the State Bank Examiner.

Whenever, in the opinion of the State Bank Ex-

aminer, any security or securities are about to be-

come barred by statute, doubtful as to sufficiency

or other reason, the State Bank Examiner, by let-

ter, may tender back to said tirst party such security

or securities, whereupon it shall be necessary for

first party to furnish forthwith other or additional

approved security in lieu of all such securities so

tendered back.

In witness whereof, said first party has officially

signed and affixed its seal in duplicate this 27th day

of July, 1923.

THE TWO-REPUBLICS LIFE
INSURANCE COMPANY,

First Party,

By A. H. RODES,
Vice-President.

Attest:

JOHN H. UPTON,
Secretary.
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State of New Mexico,

County of Santa Fe—ss.

Received above securities the 31st day of July,

. 1923, for the purpose specified herein.

WALTER B. WAGNER,
Deputy for Insurance. [63]

EXHIBIT I

This Agreement, made and entered into this 15th

day of May, 1924, between the Two-Republics Life

Insurance Company, a corporation, party of the

first part, and James Q. Wallace and Grace Y.

Wallace, parties of the second part.

Witnesseth

:

Whereas, the parties hereto did on the 16th day

of January, 1923, enter into an agreement whereby

the party of the first part agreed to sell to the

parties of the second part certain real estate situ-

ated in the County of Maricopa, State of Arizona,

and

Whereas, it was provided in said contract that

certain deeds and notes were to be executed and

placed in escrow with the Salt River Valley Trust

& Savings Bank, of Mesa, Arizona, under certain

terms and conditions more specifically set out in

said contract between the parties thereto

:

Now Therefore, in consideration of the mutual

covenants and agreements herein contained, and the

considerations expressed in the prior contract re-
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ferred to, it is now understood and agreed between

the parties hereto that the escrow agent named in

said contract of January 16th, 1923, be released

from all further responsibility in connection with

the said escrow arrangement and in lieu thereof the

parties hereto designate Mr. Walter B. Wagner,

Deputy for Insurance of the State of New Mexico,

and his successor or successors in office, as the

escrow^ agent with whom shall be deposited all the

papers now on deposit with the Salt River Valley

Trust & Savings Bank, of Mesa, Arizona, to be

governed in all respects by the same terms and con-

ditions set out in said contract of January 16th,

1923, which said contract is not modified in any re-

spect other than the change of the escrow^ agent

named in said contract and the consent of the

parties of the second part, hereby given, to the

deposit with the Superintendent of Insurance of

the securities referred to in said contract of Janu-

ary 16th, 1923.

In Witness Whereof, said parties hereto caused

these ])resents to be executed the day and year in

this instrument first above written.

[Seal] THE TWO-REPUBLICS LIFE
INSURANCE COMPANY,

By (Sgd.) A. H. RODES,
President.

(Sgd.) JAMES Q. WALLACE,
(Sgd.) GRACE V. WALLACE,

Attest

:

(Sgd.) HARRY W. LACKLAND,
Secretary.

I
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1 State of Texas,

\ County of El Paso—ss.

I

On this the ir)th day of May, A. D. 1924, before

{
me appeared A. H. Rodes, President and Harry W.
Lackland, Secretary, both to me personally known,

I who, being by me duly sworn, did say that they are

'respectively the President and Secretary of the

i
Two-Republics Life Insurance Company, and that

the seal affixed to the foregoing [64] instrument is

the corporate seal of said corporation, and that

said instrument was signed and sealed in behalf of

said corporation by authority of its Board of Di-

rectors ; and the said A. H. Rodes, President and

I

Harry W. Lackland, Secretary, acknowledged said

instrument to be the free act and deed of said

corporation.

Given under my hand and the seal of my office at

El Paso, Texas, in El Paso County, this the 15th

day of May, A. D. 1924.

[Seal] (Sgd.) IRENE STEWART,
N^otary Public in and for El Paso County, Texas.

My Commission Expires : May 31, 1925.

" State of Arizona,

County of Maricopa—ss.

On this 9th day of June, A. D. 1924, before me
personally appeared James Q. Wallace and Grace

V. Wallace, his wife, kno'v^Ti to me to be the persons

whose names are subscribed to the foregoing instru-

ment and acknowledged to me that they executed
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the same for the purpose and consideration therein

expressed.

Given under my hand and seal of office this the

9th day of June, 1924.

[Seal] (Sgd.) M. J. DAUGHERTY,
Notary Public.

My Commission Expires: February 25th, 1928.

[65] I

EXHIBIT J
I

CERTIFICATE OF ATTORNEY GENERAL OF
THE STATE OF NEW MEXICO

I, Frank H. Patton, hereby certify that I am the -j

duly elected, qualified and acting Attorney General

of the State of New Mexico ; that securities attached

hereto amounting to $32,000.00 on the SE% of Sec-

tion 19, Township 1, of Range 6 East of the Gila

and Salt River Base and Meridian, were deposited ,

with the Department of Insurance of the State of
'

New Mexico in compliance with the law of this

State, to-wit:

Section 38, Chapter 48, Laws of 1909 and Sec-

tion 71-155 of New Mexico Statutes Annotated,

1929 Compilation by the Mississippi Valley

Life Insurance Company;

that said Department of Insurance of the State of

New Mexico is still holding said securities for the

benefit of registered policy holders, and the same

have not been recorded or released by me.
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j

Dated this the 13th day of February, A. D. 1935,

at Santa Fe, Santa Fe County, New Mexico.

(Sgd.) FRANK H. PATTON,
Attorney General.

State of New Mexico,

i County of Santa Fe.

j
Before me, the undersigned, a Notary Public in

and for the County of Santa Fe, State of New
Mexico, on this day personally appeared Frank H.

Patton, Attorney General of the State of New
Mexico, known to me to be the person whose name

is subscribed to the foregoing instrument, and he

acknowledged to me that he executed the same for

the purposes and consideration therein expressed;

and being duly sworn did say that the matters and

I things in the foregoing certificate are true.
1

Given under my hand and seal of office, this 18th

day of February, A. D. 1935.

I

[Seal] (Sgd.) HELEN CLANCY,
(Notary Public in and for Santa Fe County, New

Mexico.

My Commission Expires : 12-27-36. [_66~\

ASSIGNMENT OF SECURITIES

Whereas The National Life Insurance Company

of the Southwest, of Albuquerque, New Mexico, a

life insurance company organized and doing busi-

ness in this State, has registered its policies with

the Insurance Department and has deposited with
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such Department approved securities to an amount

of not less than the net value of all policies so

registered; and whereas such securities, while so cm
deposit, and the proceeds thereof, may be used by]

the State of New Mexico for the purpose of fully

protecting any and all holders of policies so regis-

tered, and all obligations to the State in this con-

nection.

Therefore, said Company by its successor, Missis-

sippi Valley Life Insurance Company of Madison,
i

Madison Co., Illinois, first party, hereby and here-

with, in consideration of the foregoing, sells,*

assigns, and transfers to the State of New Mexico,

second party, all the right, title, and interest of;

first party in and to the securities enclosed here-

1

with, described as follows, to-wit:

No. Name Amount Date Due

40 Mrs. James Q. Wallace $32,000.00 l/lfi/31

Admx. of Estate of I

James Q. Wallace
'

Said second party to have and to hold said securi-

ties for the purpose of satisfying just claims of any

policy holder in case of possible default of saidj

first party in the matter of satisfying the same,

and for all the purposes hereinbefore mentioned.

Whenever, in the opinion of the State Bank Ex-

aminer, it may be proper or necessary for saidii

Company to withdraw any or all of said securities

from deposit, he may permit such withdrawal

executing an assignment back to said first part\
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in the name of the State by the State Bank Ex-

aminer.

i Whenever, in the opinion of the State Bank Ex-

I

aminer, any security or securities are about to be-

come barred by statute, doubtful as to sufficiency

! or other reason, the State Bank Examiner, by let-

I

ter, may tender back to said first party such secur-

I ity or securities, whereupon it shall be necessary for

first party to furnish forthwith other or additional

approved security in lieu of all such securities so

:
tendered back.

i In witness whereof, said first party has officially

' signed and affixed its seal in duplicate this 18th

day of March, 1929.

' [Seal] MISSISSIPPI VALLEY LIFE
INSURANCE COMPANY,

I

' By (Sgd.) J. N. MITCHELL,
Vice-President.

Attest

:

(Sgd.) H. O. JAMES,
Asst. Secretary. [67]

EXHIBIT K
AGREEMENT BETWEEN REPUBLIC LIFE

INSURANCE COMPANY AND RECEIV-
ERS OF THE MISSISSIPPI VALLEY
LIFE INSURANCE COMPANY.

This Agreement, made and entered into this 18th

day of May, 1932, by and between Republic Life
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Insurance Companj^ of Dallas, Texas, party of the

first part, and Joseph B. Thompson and William

E. Caulfield, Receiver of the Mississippi Valley Life

Insurance Company, a corporation, appointed by

the Circuit Court of the City of St. Louis, Missouri,

and Alvin S. Keys, Receiver of the said Mississippi

Valley Life Insurance Company, under authority of

the Circuit Court of Sangamon County, Illinois,

])arties of the second part,

Witnesseth

:

1. Party of the first part agrees to assume as

herein set out liability to insured and/or beneficiary

on all policies known as ordinary life policies from

and after noon central standard time May 16, 1932,

issued by the Two Republics Life Insurance Com-

pany or National Life Insurance Company of the

Southwest, and assumed by said Mississippi Valley

Life Insurance Company, on which there are at said

time no claims by death or disability and on which

there is no default in premium prior to April 1,

1932, and on all ordinary life policies issued by said

Mississippi Valley Life Insurance Company direct

on which there are at said time no claims by death'

or disability and on which there is no default in

premium prior to April 1, 1932.

2. Party of the first part shall be subrogated to

the claims under all policies against the estate of

Mississi})pi Valley Life Insurance Company ontj

which the policy holders accept this assumption of

insurance and may file a claim therefor in the re-
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ceivership in the Circuit Court of Sangamon

County, Illinois, transferred from the Circuit Court

I

of Madison County, Illinois, and in the Circuit

Court of the City of St. Louis, Missouri, and shall

I

apply any sums received under such claims to the

!
benefit of any such policy holder in the form of re-

; duction of the amount of lien hereinafter provided

for against such policies.

3. As part of the consideration for this contract

there shall be established and placed aaginst each

policy on which liability is assumed hereunder by

party of the first part, a lien equal to 100% of the

legal reserve thereon on the basis established and

J

carried on the books and records of said Mississippi

[

Valley Life Insurance Company, on the date to

which premium has been paid to said Mississippi

,
Valley Life Insurance Company, plus mortality

rate from May 16, 1932, to date such premium is

paid, such lien to bear interest at the rate of 6%
,

per annum compounded annually, to be treated as a

policy loan. Both lien and interest shall be deducted

I

from any payment made by party of the first part

I

and from any settlement thereunder or from the

value used to purchase any paid-up or continued

insurance.

On all policies which are secured by deposit with
' the Insurance Department of the State of New
Mexico, the party of the first part shall be entitled

to receive from said Insurance Department of the

!
State of New Mexico, securities now on deposit to
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the value of the reserve of the policies on which

said party of the first part assumes liability here-

under and the policy holders accept such assump-

tion, and said party of the first part shall, with the i

consent of the Insurance Department of the States

of New Mexico, be entitled to have said reserves

credited to it in such manner as the Insurance De-

partment of tlie State of New Mexico shall approve,

and said Alvin S. Keys, Receiver, shall be entitled \i

to the reserves on deposit with the said Insurance

Department of [68] the State of New Mexico, in

excess of the claims which are against the said de-

posits. The lien on any such policy shall be reduced

by the amount credited to or received by, said party

of the first part from said deposit with said Insur-

ance Department of the State of New Mexico on

account thereof.

4. Party of the first part agrees that it will offer

to the holder of any such policy term insurance at

net cost to the extent of such lien so that each such

policy holder may by carrying term insurance make

available the full face of said policy in case of

death.

5. The reinsurance and assumption of obliga-

tions herein provided for are further subject to

the conditions, limitations and agreement that for

a period of five years from the date as of which this

contract becomes effective cash loans, except that

part of the loan value that is applied to the pay-

ment of premiums on the policy, on which the loan
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is made, and cash surrender values, shall not be

available to such policy holders.

6. Party of the first part assumes no liability

;of any nature, on any claim on the policies herein

I reinsured, which shall originate prior to noon, cen-

tral standard time, May 16th, 1932.

7. Said Jos. E. Thompson and William E. Caul-

* field, Receivers, parties of the second part agree to

I
transfer and deliver to said party of the first part

I

all cards, files, records and cabinets containing same

I

pertaining to said policies, and mechanical equip-

'ment necessary for the keeping thereof, now in St.

j

Louis, Missouri, as designated heretofore by list

^ given said Thompson and Caulfield, Receivers, and

said party of the first part agrees to pay said

Thompson and Caulfield, Receivers, a sum to be

j

fixed by the Circuit Court of the City of St. Louis,

ias the value thereof.
I

I

8. The holder of any such policies now defaulted

!for nonpayment of premium may within one year

!
after said default, subject to lien of proper amount

I

of reserve, upon evidence satisfactory to said party

I

of the first part, of the health and insurability of

the insured have said party of the first part assume

'liability on such policy from the date of reinstate-

ment forward, provided on policies where default

is not prior to April 1, 1932, insurance will attach

from May 16, 1932, at noon. Central Standard

Time, to be void unless premium be paid on or be-

ifore June 15, 1932.
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9. Party of the first part hereby constitutes

the Superintendent of Insurance of the State of

Missouri, its attorney in fact for it and in its name

to accept service of process in any court in the

State of Missouri, on account of any policy wherein

the insured is now a resident of the State of Mis-

souri, and constitutes the Director of Trade and

Commerce of the State of Illinois its attorney in

fact for it and in its name to accept service of

process in any court in the State of Illinois on

account of any policy wherein the insured is now a

resident of the State of Illinois.

10. Party of the first part on or before August

31, 1932, agrees to furnish to parties of the second

part a computation of the reserve on each policy on

which it assumes liability hereunder as of April

25th, 1932, plus the proportionate part of any imex-

pired premium in order to furnish the amount of

the claim under such policy and to furnish a sepa-

rate computation with the same information on all

policies for which it receives the cards, the holders

of which do not accept or receive insurance under

the terms hereof. [69]

11. Said parties of the second part shall at all

reasonable times have access to any records re-

ceived by party of the first part for any purpose

necessary in the administration of said receiver-

ships.
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In Witness Whereof, said parties have executed

these presents the year first above mentioned.

REPUBLIC LIFE
INSURANCE COMPANY,

By E. H. BANTA,
Vice-President.

Attest

:

CLARENCE SIBLEY,
Secretary.

JOS. B. THOMPSON,
WILLIAM E. CAULFIELD,

Receivers, Mississippi Valley

Life Insurance Company,

Circuit Court, City of St.

Louis, Missouri.

ALVIN S. KEYS,
Receiver, Mississippi Valley

Life Insurance Company,

Circuit Court of Sangamon

County, Illinois, by transfer

from Circuit Court of Madi-

son County, Illinois.

[Endorsed] : Filed June 11, 1938. [70]
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[Title of District Court and Cause.]

MOTION OF DEFENDANTS, REPUBLIC
LIFE INSURANCE COMPANY OF DAL-
LAS, TEXAS, A CORPORATION, J. G.

VAUGHAN, M. J. DOUGHERTY, TO DIS-

MISS PLAINTIFF'S FIRST AMENDED
BILL OF COMPLAINT.

Come, Now, Defendants Republic Life Insurance

Company of Dallas, Texas, a corporation, J. G.

Vaughan and M. J. Dougherty and move the Court

to dismiss plaintiff's First Amended Bill of Com-

plaint filed herein upon the following grounds and

for the following reasons:

Answering defendants move to dismiss said First

Amended Bill of Complaint upon the ground and

for the reason that it shows upon the face thereof

that the plaintiff has not legal capacity to sue.

Answering defendants move the Court to dismiss

said First Amended Bill of Complaint upon the

ground and for the reason that said Bill of Com-

plaint does not state facts sufficient to constitute a

cause of action against answering defendants, or

any of them, for the following reasons

:

First, that said Bill of Complaint does not

state facts sufficient to constitute a cause of

action against answering defendants for the

reason that said Bill of Complaint does not

allege any amount due to the policy holders for

whose benefit and security the alleged securities

mentioned in the Complaint were deposited
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with the Superintendent of [71] Insurance of

the State of New Mexico, or any amount

sought to be recovered and for the payment

of which the alleged securities are sought to be

foreclosed.

Second, that said Bill of Complaint does not

state facts sufficient to constitute a cause of

action against answering defendants for the

reason that said Complaint does not show any

lawful right or ownership in the plaintiif to

the alleged securities, or lien sued on and

sought to be foreclosed, or right or authority to

maintain any action against said defendants, or

any of them, for recovery thereunder or fore-

closure thereof.

Third, that said Bill of Complaint does not

state facts sufficient to constitute a cause of

action against answering defendants for the

reason that it show^s upon the face of said

complaint that the alleged securities sued on

and sought to be foreclosed do not constitute

an equitable lien, or mortgage, or any lien or

mortgage, against the property described in

the complaint and against which said securities

are sought to be foreclosed.

Answering defendants move the Court for an

order dismissing plaintiff's First Amended Bill of

Complaint upon the ground and for the reason that

the assignments of securities described in the Com-

plaint and the instruments creating the alleged in-
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debtedness sued on were executed without the State

of Arizona, and that if plaintiff, or the Superinten-

dent of Insurance of the State of New Mexico, or

the State of New Mexico, or any one, ever had any

right to sue on and enforce or foreclose the same,

such right was, at the time of the filing of the Bill

of Complaint herein, and is now, barred by the

provisions of Subd. 3, Paragraph 2061, Revised

Code of Arizona, 1928. [72]

Wherefore, Answering defendants pray that said

complaint be dismissed as to said defendants and

for costs.

G. W. SILVERTHORNE,
KENT SILVERTHORNE,

Address

:

Suite 311 Phoenix Nat'l.

Bank Bldg., Phoenix, Arizona.

[Endorsed] : Filed Jul. 14, 1938. [73]

[Title of District Court and Cause.]

ANSWER OF R. L. DANIEL

Comes now R. L. Daniel, Life Insurance Com-

missioner of the State of Texas and says that he

holds title to certain lands described in Plain-

tiff's original petition in this cause in trust for

the protection of the policy holders and creditors of

Republic National Life Insurance Com})any of

Dallas, Texas, in accordance with the provisions of
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Article 4740 Texas Revised Civil Statutes, which is

herein set forth as follows for ready reference:

''Any life insurance company now or which

may hereafter be incorporated under the laws

of this State may deposit with the Commis-

sioner for the common benefit of all the holders

of its policies and annuity bonds, securities of

the kinds in which, by the laws of this State, it

is permitted to invest or loan its funds, equal

to the legal reserve on all its outstanding poli-

cies in force, which securities shall be held by

said Commissioner in trust for the purpose and

objects herein specified. Any such company may

deposit lawful money of the United States in

lieu of the securities above referred to, or any

portion thereof, and may also, for the purposes

of such deposit, convey to said Commissioner

in trust the real estate in which any portion

of its said reserve may be lawfully invested. In

such case, said [74] Commissioner shall hold

the title thereto in trust until other securities

in lieu thereof shall be deposited with him,

whereupon he shall reconvey the same to such

company. Said Commissioner may cause any

such securities or real estate to be appraised

and valued prior to their being deposited with,

or convey to, him in trust as aforesaid, the

reasonable expense of such appraisement or

valuation to be paid by the company. '

'



88 John T. Watson vs.

Said R. L. Daniel says that lie has no other or

further interest in said lands and that his above de-

scribed interest therein is fully represented by the

interest of Republic National Life Insurance Com-

pany, the principal Defendant herein, is as much

as said Republic National Life Insurance Com-

pany is under legal obligation to maintain the value

of its deposits as required by the laws of this

State and it is not the responsibility of this Defen-

dant to answer for said Company.

WILLIAM McCRAW,
Attorney General of Texas.

RICHARD BROOKS,
Assistant Attorney General.

[Endorsed] : Filed Jul. 9, 1938. [75]

[Title of District Court and Cause.]

ANSWER TO FIRST AMENDED BILL
OF COMPLAINT.

Comes now, the defendant, Grace V. Wallace

Rowell, for herself and as guardian ad litem of

William H. Wallace, and Anna Louise Wallace,

Minors, and making answer to the first amended

bill of complaint, admits, denies and alleges as

follows

:

I.

Answering Paragraphs I, II, III, IV, V, YI,

VIII, X, XII, XIII, XV, XVI, XIX, XX, XXII,
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XXIII, XXIV, and the first, second and third

Paragraphs XVII, this defendant not having suffi-

cient knowledge or information to either affirm or

deny the matters and things set up in said enumer-

ated paragraphs, denies categorically each, every,

all and singular the allegations contained in said

above enumerated paragraphs, and demand strict

proof thereof.

This defendant, however, admits that she and the

minor children are each citizens of the State of

Arizona, and reside in the County of Marico})a,

State of Arizona, as alleged in Paragraph I of the

Amended Complaint. [78]

II.

Answering Paragraph VII these defendants ad-

mit the allegations of said Paragraph VII.

III.

Answering Paragraph IX, these defendants ad-

mit the allegations of said Paragraph IX.

IV.

Answering Paragraph XI, these defendants ad-

mit that Exhibit "I" mentioned in said Para-

graph XI, was duly signed and executed by the

defendant, Grace V. Wallace and her husband,

James Q. Wallace, now deceased; as to the remain-

der and balance of the matters and things set up in

and alleged in said Paragraph XI, these defendants

not having sufficient knowledge or information to
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either affirm or deny the remaining matters set up

in said Paragraph XI, for the purpose of this

answer deny categorically each, every, all and singu-

lar, the allegations in said Paragraph XI con-

tained.

V.

Answering Paragraph XIV, these defendants ad-

mit that in the month of July, 1928, James Q. Wal-

lace died, and that Grace V. Wallace was appointed

and qualified as Administratrix of the Estate of

James Q. Wallace; and that the Mississippi Valley

Life Insurance Company agreed with the said

Grace V. AVallace, Administratrix, to continue and

keep the said executory contract alive in the name

and right of said administratrix, and that said con-

tract was extended for a period of two years after

January 16, 1931 ; and these defendants allege that

there was paid upon said contract the sum of One

Thousand Dollars ($1,000.00) in the year 1924, and

the sum of One Thousand Dollars ($1,000.00) in

the year 1925; as to the remaining allegations in

said Paragraph XIV not specifically answered

herein, these defendants not having sufficient knowl-

edge or information to either affirm or deny said

[79] unanswered portions of Paragraph XIV, for

the purpose of this Answer categorically deny

each, every, all and singular, the allegations in said

Paragraph XIV contained, to which a specific an-

swer has not already been made, and demand strict

proof thereof.

I
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VI.

Answering the unanswered portion, same being

the last paragraph in the numbered Paragraph

XVII of the bill of complaint, these defendants ad-

mit all of said allegations, excepting only that por-

tion that alleges that the defendant Grace V. Wal-

lace Rowell did not sell the interest of the estate

or of the minor children, William H. Wallace and

Anna Louise Wallace, and in that respect alleges;

that all interest in said property on the part of

these defendants was contemplated to be sold and

disposed of by the transaction made between the

defendant, Grace V. Rowell and Republic Life In-

surance Company.

VII.

Answering Paragraph XVIII, these defendants

not having knowledge or information as to the mat-

ters and things set out therein as to Exhibit "K",

or the other allegations in said Paragrajjh XVIII,

to either affirm or deny the allegations of said Para-

graph XVIII, for the purpose of this answer, cate-

gorically deny each, every, all and singular, gener-

ally and specially, the allegations set forth in Para-

graph XVIII of the Amended Bill of Complaint.

VIIL
Answering Paragraph XXI, this defendant for

herself and minor children, alleges that she has no

knowledge of any interest in said property belong-

ing to herself or the minor children, or any knowl-

edge of any right that may accrue to her or the
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minor children, the defendant admitting that her

husband, F. D. Rowell, had no interest in said prop-

erty, and this defendant alleges that if upon the

hearing of this action, it is determined by the Court

that some right, title or interest remains in this

defendant, Grace [80] V. Rowell, or the minor chil-

dren for whom she acts as guardian ad litem, that

such rights be, by the Court established and se-

cured.

IX.

Answering Paragraph XXY, these defendants

admit that from the allegations in said complaint,

same is a matter based in equity.

Wherefore, having fully answered, this defen-

dant for herself, and as guardian ad litem for Wil-

liam H. Wallace and Anna Louise Wallace, minor

children, prays for such relief as may be by the

Court determined upon the trial of the issued

herein, and if any rights accrue to this defendant,

or to the minor children, that same be established

and secured by the Court.

HERMAN LEWKOWITZ,
Attorney for Defendants,

Grace V. Wallace Rowell;

and Grace V. Wallace Row-

ell as Guardian Ad Litem for

the minor children, William

H. Wallace, and Anna Louise

Wallace. [81]
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State of Arizona,

County of Maricopa—ss.

Grace V. Wallace Rowell, being on oath first duly

sworn deposes and says

:

That she is one of the defendants named in the

foregoing and entitled actions, and appears in this

action as Guardian Ad Litem for the minor chil-

dren, William H. Wallace, and Anna Louise Wal-

lace, and makes this affidavit on behalf of herself

and as guardian ad litem; that she has read the

amended bill of complaint, and this answer; and

as to the matters and things alleged in the bill of

complaint and denied in this answer, this answer is

true; as to the matters and things plead in this an-

swer on information and belief, affiant believes them

true.

GRACE V. WALLACE ROWELL.

Subscribed and sworn to before me this 23rd day

of September, 1938.

[Seal] HERMAN LEWKOWITZ,
Notary Public.

My Commission expires : July 24, 1941.

Copy of the within instrument mailed this 23rd

day of September, 1938, to the attorney for plain-

tiff.

HERMAN LEWKOWITZ,
Attorney for defendants, Grace

Wallace Rowell and Grace Wal-

lace Rowell, Guardian ad litem.

[Endorsed] : Filed Sep. 24, 1938. [82]
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In the United States District Court

for the District of Arizona

October 1938 Term At Phoenix

Minute Entry of

FRIDAY, MARCH 24, 1939

(Phoenix Division)

Honorable Dave W. Ling,

United States District Judge, Presiding

E-361

JOHN T. WATSON, Liquidating Receiver of and

for the Superintendent of Insurance of State

of New Mexico,
Plaintiff,

vs.

REPUBLIC LIFE INSURANCE COMPANY
OF DALLAS, TEXAS, a corporation, et al,

Defendants.

It Is Ordered that form of judgment for the de-

fendants, approved as to form by counsel for the

])laintiff, be entered and spread upon the minutes

as the judgment in this case, as follows:

E-361

JOHN T. WATSON, Liquidating Receiver of and

for the Superintendent of Insurance of State

of New Mexico,
Complainant,

vs.

REPUBLIC LIFE INSURANCE COMPANY
OF DALLAS, TEXAS, a corporation, et al,

Defendants.
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JUDGMENT
Honorable Dave W. Ling,

United States District Judge, Presiding.

The defendants. Republic Life Insurance Com-

pany of Dallas, Texas, a corporation, J. G. Vaughan

and M. J. Dougherty, through their attorneys,

G. W. Silverthorne and Kent Silverthorne, having

filed herein their motion to dismiss the complain-

ant's first amended bill of complaint and the same

having been presented to the Court and submitted,

and briefs having been filed on behalf of com-

plainant and said defendants, and the Court having

taken the matter imder advisement and having con-

sidered the same, and the Court, being fully advised

and having on the 1st day of March, 1939 made and

entered its order herein that said motion to dismiss

said first amended bill of complaint be granted, and

that the case be dismissed, [84] '

Now, Therefore, It Is By the Court Ordered,

Adjudged and Decreed: That the motion of Re-

public Life Insurance Company of Dallas, Texas,

a corporation, J. G. Vaughan and M. J. Dougherty

to dismiss complainant's first amended bill of com-

])laint be, and the same is hereby granted, and that

the above-entitled suit be, and the same is hereby,

dismissed, and that said defendants have and re-

cover their costs herein incurred and taxed in the

sum of $

Approved As to Form March 22, 1939.

FRED C. KNOLLENBERG [85]
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[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice Is Hereby Given that John T. Watson,

Liquidating Receiver, plaintiff in the above entitled

action, appeals to the United States Circuit Court

of Appeals for the Ninth Circuit, from the judg-

ment of the District Court of the United States in

and for the District of Arizona, made and entered

on the twenty-fourth day of March, A. D. 1939, in

said cause, adjudging that j^laintiff take nothing

by his action, and dismissing the complaint in said

cause of action, and granting judgment for costs in

favor of the defendants, Republic Life Insurance

Company of Dallas, Texas, J. G. Vaughan and

M. J. Dougherty, and from the whole thereof.

WILSON AND WATSON,
Post Office address:

Sena Plaza, Santa Fe, N. M.;

By FRED C. KNOLLENBERG
FRED C. KNOLLENBERG

Post Office Address:

415 Caples Bldg.,

El Paso, Texas.

[Endorsed] : Filed Jun. 22, 1939. [86]

[Title of District Court and Cause.]

APPEAL BOND

Know All Men By These Presents: That we,

John T. Watson, Liquidating Receiver, as Prin-
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cipal, and American Employers' Insurance Com-
' pany, a corporation, as Sureties, are held and firmly

;
bound unto the defendants, Republic Life Insur-

I
ance Company of Dallas, Texas, a corporation,

j
H. B. Hershey, Receiver of Mississippi Valley Life

i
Insurance Company, under appointment by the

Circuit Court of Sangamon County, Illinois ; and

jR. E. O'Malley and William E. Caulfield, Receivers

j

of said Mississippi Valley Life Insurance Com-

|})any, under appointment by the Circuit Court of

: the City of St. Louis, Missouri ; J. G. Vaughan,

M. J. Dougherty, Grace V. Rowell, formerly Grace

V. Wallace, William H. Wallace, a minor, Anna

I

Louise Wallace, a minor, R. L. Daniel, Chairman

of the Board of the Insurance Commission of the

:
State of Texas, in the full and just sum of Two

I

Hundred Fifty and No/100 Dollars ($250.00), to be

ipaid to the said defendants, their certain attorneys,

I

executors, administrators or assigns, to which pay-

ment well and truly to be made we bind ourselves,

lour heirs, executors and administrators, jointly and

(Severally by these presents, to secure the payment

iiof the costs if the appeal is dismissed or the judg-

jment affirmed, or of such costs as the appellate
i

court may award if the judgment is modified.

Sealed with our seals, and dated this 22nd day of

June in the Year of Our Lord One Thousand Nine

pundred Thirty-nine.

I

Whereas, lately, in the District Court of the

[United States in and for the District of Arizona, in

a suit pending in said court between John T.
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Watson, Liquidating Eeceiver of and for the

Su])erintendent of Insurance of the State of New
Mexico, [87] Complainant, and Republic Life In-

surance Company of Dallas, Texas, a corporation,

H. B. Hershey, Receiver of Mississippi Valley Life

Insurance Company, under appointment by the

Circuit Court of Sangamon County, Illinois, and

R. E. O'Malley and William E. Caulfield, Receivers

of said Mississippi Valley Life Insurance Com-

pany, under appointment by the Circuit Court of

the City oP St. Louis, Missouri, J. G. Vaughan,

M. J. Dougherty, Grace V. Rowel 1, formerly Grace

V. Wallace, William H. Wallace, a minor, Anna

Louise Wallace, a minor, R. L. Daniel, Chairman

of the Board of the Insurance Commission of the

State of Texas, Defendants, a decree was rendered

against the said John T. Watson, Liquidating- Re-

ceiver of and for the Superintendent of Insurance

of the State of New Mexico, on the twenty-fourth

day of March, A. D. 1939, dismissing complainant's

first amended bill of complaint, upon the motion of

the defendants, and the said complainant, after

having given notice of appeal to the United States

Circuit Court of Appeals for the Ninth Circuit;

Now, the condition of the above obligation is

such that if the said John T. Watson, Liquidating

Receiver of and for the Superintendent of Insur-

ance of the State of New^ Mexico, shall prosecute

his appeal to effect and answer all damages and

costs if he fail to make his plea good, then the above
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obligation to be void, else to remain in full force

I
and virtue.

JOHN T. WATSON
Complainant.

[Seal] AMERICAN EMPLOYERS'
INSURANCE COMPANY

Surety.

By R. L. CHARLES
Its attorney in fact.

Surety.

[Endorsed] : Filed Jun. 22, 1939. [88]

,

[Title of District Court.]

United States of America

:
District of Arizona—ss

:

I, Edward W. Scruggs, Clerk of the United

! States District Court for the District of Arizona,

I

do hereby certify that I am the custodian of the

records, papers and files of the said Court, includ-

ling the records, papers and files in the case of John

jT. Watson, Liquidating Receiver of and for the

Superintendent of Insurance of the State of New
Mexico, Plaintiff, versus Republic Life Insurance

jCompan^y of Dallas, Texas, a corporation, et al, De-

|fendants, numbered E-361 Phoenix, on the docket

jof said Court.

I further certify that the attached pages, nura-

jbered 1 to 93, inclusive, contain a full, true and

jcorrect transcript of the proceedings of said cause
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and all the papers filed therein, called for and

designated in Plaintiff's Designation and Sui)ple-

mental Designation of Contents of Record on Ap-

peal filed in said cause and made a part of the

transcript attached hereto, as the same appear from

the originals of record and on file in my office as

sucli Clerk, in the City of Phoenix, State and Dis-

trict aforesaid.

I further certify that the Clerk's fee for prepar-

ing and certifying to this said transcript of record

amounts to the sum of $21.30 and that said sum has

been paid to me by counsel for the appellant.

Witness my hand and the seal of said Court this

25th day of July, 1939.

[Seal] EDWARD W. SCRUGGS,
Clerk

By WM. H. LOVELESS
Chief Deputy Clerk [93]

[Endorsed]: No. 9243. United States Circuit

Court of Appeals for the Ninth Circuit. John T.

Watson, Liquidating Receiver of and for the Super-

intendent of Insurance of the State of New Mexico,

Appellant, vs. Republic Life Lisurance Compnny of

Dallas, Texas, a corporation, H. B. Hershey, Re-

ceiver of Mississip])i Valley Life Lisui'ance Com-

pany, R. E. O'Malley and William E. Caulfield,

Receivers, J. G. Vaughan, M. J. Dougherty, Grace

V. Rowell formerly Grace V. Wallace, William H.

Wallace, a minor, Anna Louise Wallace, a minor

R. L. Daniel, Chairman of the Board of the Insur-

1
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ance Commission of the State of Texas, Appellees.

Transcript of Record upon Appeal from the Dis-

trict Court of the United States for the District

of Arizona.

Filed July 27, 1939.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the District Court of the United States

in and for the District of Arizona

#9243

In Equity—No. E-361

JOHN T. WATSON, Liquidating Receiver of and

for the Superintendent of Insurance of State

of New Mexico,

Complainant,

REPUBLIC LIFE INSURANCE COMPANY
OF DALLAS, TEXAS, a corporation, et al.

Defendants.

POINTS RELIED UPON FOR REVERSAL
AND RECORD NECESSARY TO PROVE
SAME.

To the Honorable Clerk of the United States Cir-

cuit Court of Appeals, San Francisco, California

:

In compliance with Subdivision Six of Rule 19

of the United States Circuit Court of Appeals for
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the Ninth Circuit, appellant says that the United

States District Court sustained a motion to strike,

and that by virtue thereof the points or propositions

of law upon which he intends to rely upon the ap-

peal in this case are the ones raised by the defend-

ants in their motion to strike, as follows:

1. That plaintiff does have legal capacity to

bring this suit.

2. That the first amended bill of complaint does

state facts sufficient to constitute a cause of action

against the defendants.

3. That it is not necessary to allege any amount

duo the y)olicyholders for whose benefit and se-

curity the securities mentioned in the first amended

bill of complaint were deposited, but the allegations

therein made are sufficient to constitute a cause of

action.

4. That the first amended bill of complaint does

state facts sufficient to show lawful right or owner-

ship in the plaintiff to the securities and liens sued

on and sought to be foreclosed.

5. That plaintiff does have right and authority

to maintain the action against the defendants for

the recovery on said lien and the foreclosure

thereof.

6. That the security sued on and for which fore-

closure is asked does constitute an equitable lien or

mortgage against the property described in the first

amended bill of complaint, and should have been

foreclosed.
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[

7. That the claim of ]:)laintiff is not barred by

the provisions of subdivision three, paragraph 2061,

Revised Code of Arizona, 1898.

That appellant considers the following pai'ts of

the record necessary for the consideration of the

points above raised, to-wit:

1. Petition for leave to sue, and order granting

leave.

2. First amended bill of comj^laint.

3. Motion to dismiss first amended bill of

complaint.

4. Separate answer of J. G. Vaughan.

5. Answer of H. B. Hershey, Receiver of Mis-

sissippi Valley Life Insurance Company.

6. Answer of Grace V. Rowell.

7. Answer of R. L. Daniel, Chairman of the

Board of Insurance Commissioners of the State of

Texas.

8. The Judgment.

That he is mailing a copy hereof to the following

attorneys, who represent defendants

:

Herman Lewkowitz, Esq., First National Bank of

Arizona Building, Phoenix, Arizona

;

Darrell R. Parker, Esq., Mesa, Arizona

;

Charles E. Bliss, Esq., 515 South Grand Avenue,

East, Springfield, Illinois;

Cecil A. Morgan, Esq., First National Bank
Building, Fort Worth, Texas

;

William McCraw, Esq., Attorney General of

Texas, Austin, Texas.
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Appellant shows that a copy of the above is

served upon Silverthorne and Silverthorne, as per

their receipt hereto attached.

Wherefore, the court having sustained the de-

murrer, committed error as on the propositions

above set forth, and upon hearing appellant asks

that the judgment of the trial court be reversed.

WILSON & WATSON,
Post Office Address

:

Sena Plaza,

Santa Fe, New Mexico,

By FRED C. KNOLLENBERG
FRED C. KNOLLENBERG

Post Office Address

:

415 Caples Bldg.,

El Paso, Texas.

We, the undersigned, attorneys for certain de-

fendants w^ho filed the Motion to Dismiss, do hereby

acknowledge receipt of a copy of the foregoing

points or propositions of law and the request for

parts of the record to sustain the appeal.

SILVERTHORNE & SILVERTHORNE

[Endorsed]: Filed July 27, 1939. Paul P.

O'Brien, Clerk.
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APPELLEES.

APPELLANT'S BRIEF.

To the Chief Justice and Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Comes now the appellant, John T. Watson, liquidat-

ing receiver of and for the superintendent of insurance

of the State of New Mexico, and respectfully requests

Uhis court to review the decision of the District Court

jof the United States for the District of Arizona, rendered

on March twenty-fourth, 1939, in cause No. E-361 on the

docket of said court, wherein your appellant was plain-

tiff and Republic Life Insurance Company of Dallas,

Texas, a corporation, H, B. Hershey, receiver of Mis-



sissippi Valley Life Insurance Company, R. E. O'Malley

and William E. Caulfield, receivers, J. G. Vaughan, M.

J. Dougherty, Grace V. Rowell, formerly Grace V. Wal-

lace, William H. Wallace, a minor, Anna Louise Wallace,

a minor, R. L. Daniel, chairman of the Board of the In-

surance Commission of the State of Texas, were defend-

ants. The court rendering judgment, sustaining the mo-

tion to dismiss filed by Republic Life Insurance Companyil!

of Dallas, TexaSj J. G. Vaughan and M. J. Dougherty!

(Tr. p. 95). Appellant gave notice of appeal (Tr. p. 96)^

to this court and filed an appeal bond on June 22, 19391;

(Tr. p. 96). I

JURISDICTION OF THIS COURT.

This is a suit in equity wherein the matter in con-,

troversy exceeds, exclusive of interest and costs, $3,-i

000.00, being a foreclosure of an equitable lien of $32,-

i

000.00 (Tr. pp. 25 and 46), and arises and exists between

citizens of different states (Tr. pp. 25-28) (28 U. S. C. A.,

Sec. 41) and the right of review of the decision is given

this court by 28 U. S. C. A., Section 225, as amended,

and we sought to follow Rule 73, New Rules of Civil'i

Procedure, as to the appeal.

STATEMENT OF PLEADINGS AND FACTS.

Defendants, Republic Life Insurance Company, J.

G. Vaughan, and M. J. Dougherty, having filed their

motion to dismiss the bill on the following grounds (Tr.

pp. 84, 85) (in short):
j

(a) The complaint does not show plaintiff has legal

capacity to sue.



(b) That the bill of complaint does not state facts

sufficient to constitute a cause of action against these

' defendants, for the following reasons:

j

1. That the complaint does not allege amount due

' policyholders, for whose benefit and security the alleged

' securities mentioned in the complaint were deposited.

!

2. That the complaint does not show any lawful

right or ownership in the plaintiff to the alleged se-

I

curities or lien sued on and sought to be foreclosed.

3. That it shows upon the face of the complaint

that the alleged securities sued on and sought to be fore-

closed did not constitute an equitable lien or mortgage,

or any lien or mortgage against the property described.

(c) That the assignments of securities described in

the complaint and the instruments creating the alleged

indebtedness were executed without the State of Arizona,

and if the plaintiff, the superintendent of insurance of

the State of New Mexico, or the State of New Mexico, or

anyone, ever had any right to sue or foreclose, it is now
barred by the provisions of Subdivision 3, Paragraph 2061,

Revised Code of Arizona, 1928.

This raising strictly questions of law, it is funda-

mental that the motion admits as true all matters al-

leged in the complaint, and this raises practically three

jj

questions:

First. Has plaintiff the legal capacity and the right

I

to sue?

Second. Does the amended bill state a cause of

action?

Third. Is it barred by Subdivision 3, Paragraph 2061,

of the Revised Code of Arizona, 1928?



Plaintiff filed his original complaint March 22, 1937,

and the first amended bill of complaint was filed June

11, 1938 (Tr. pp. 25-83). Plaintiff pleaded that he is a

citizen and resident of the city and County of Santa Fe,

State of New Mexico, and duly qualified and acting liqui- -i

dating receiver of and for the superintendent of insur-

1

ance of the State of New Mexico, with respect to the as-
I

sets in and belonging to a fund deposited with the su-

perintendent of insurance pursuant to and in compliance
j||

with Section 38 of Chapter 48 of the laws of the then

territory of New Mexico, enacted in the year 1909 (see

Exhibit A, Tr. p. 48), which fund was created and stands

under the law as security for full legal reserve of pel-
|

icies registered thereunder and issued by the National i

Life Insurance Company of the Southwest, which said

policies were assumed successively by Two Republics
j

Life Insurance Company and Mississippi Valley Life In-

surance Company, an Illinois corporation, and the ap-

pellant is acting pursuant to appointment by the District

Court of the County of Santa Fe, New Mexico, a court

having general jurisdiction in law and in equity, and

brings this suit under the authority of an order of court,

a true copy of which is attached and marked Exhibit B
(Tr. p. 50), and also under authority of an assignment

by George M. Biel, the superintendent of insurance, a

copy of which is attached, marked Exhibit C (Tr. pp. 51- ]

53). ^1

The purpose of this suit is to liquidate the security,

which is in the nature of a real estate mortgage on lands

within the jurisdiction of the district court.

That Republic Life Insurance Company of Dallas,

Texas, is an insurance company organized as a corpora-

i

tion under the laws of the State of Texas, having its

principal office and place of business in Dallas, Texas,



and is a citizen and resident of said state; H. B. Hershey

is receiver of the Mississippi Valley Life Insurance Com-

pany and is a resident and citizen of the State of Illinois;

and J. G. Vaughan is a citizen and resident of the State

of Texas, residing in Dallas; the defendants, M. J. Dough-

erty, Grace V. Rowell, William H. Wallace and Anna

Louise Wallace, are all citizens of the State of Arizona;

and the defendant, R. L. Daniel, is chairman of the Board

of Insurance Commissioners of the State of Texas, and

resides in Austin, Texas.

Paragraph IV (Tr. p. 29) pleads that the above Ex-

hibit A was repealed in 1925 by the new Insurance Code,

and became thereafter Section 71-155 of the New Mexico

Statutes, Annotated, 1925, which is attached as Exhibit

D (Tr. p. 54), at which time the superintendent of in-

surance was created and invested by statute with all the

powers of state bank examiner, particularly enforc-

ing Section 71-155.

Paragraph V (Tr. p. 30). That the National Life In-

surance Company of the Southwest issued many regis-

tered policies.

Paragraph VI. That prior to the year 1923 the Na-

tional Life Insurance Company transferred all of its as-

sets and business to the Two Republics Life Insurance

Company, a Texas corporation, which assumed all the

outstanding policy obligations of the National Life In-

surance Company.

Paragraph VII. That on January 16, 1923, the Two
Republics Life Insurance Company, being then the owner

in fee of the following property situated in the County

of Maricopa, State of Arizona, to-wit:

The Southeast Quarter (SE 1-4) of Section

Nineteen (19), Township One (1) North of Range



Six (6) East of the Gila and Salt River Base and j

Meridian;
)

entered into a contract for the sale thereof to James Q.

Wallace and Grace V. Wallace, husband and wife, con-

«

tract being attached, marked Exhibit E (Tr. p. 55), in]

which the Wallaces, in addition to the sum paid upon
j

the execution and delivery of the contracts, agreed to I

make further payments aggregating $32,255.00, which i

contract and a warranty deed were put in escrow with

}

the Salt River Valley Trust & Savings Bank of Mesa,

Arizona, along with other papers, as therein stated (Tr.

p. 31).

Paragraph VIII. That on April 5, 1923, the Two
Republics Life Insurance Company assigned said con-

tract and securities, by written assignment marked Ex-

hibit F (Tr, p. 62), to the state bank examiner, to secure

the registered policies of the National Life Insurance

Company of the Southwest, pursuant to the requirements

of said Section 38 of Chapter 48 of the Laws of 1909.

Paragraph IX (Tr. p. 33). That on the 25th day of

April, 1923, the Two Republics Life Insurance Company

and the Wallaces modified Exhibit E by supplemental

agreement attached to the complaint as Exhibit G (Tr.

p. 65).

Paragraph X. That on July 27, 1923, Two Republics

Life Insurance Company executed another assignment of

securities. Exhibit H (Tr. p. 69), which confirmed the

lien and fixed its amount of $32,255.00.

Paragraph XI. That on May 15, 1924, for the pur-

1

poses of facilitating and making safer and more effective

the lien, in compliance with the requirement of the state i|

bank examiner. Exhibit E was modified by Exhibit I 1



(Tr. p. 71), by which Wallaces and the Two Republics

Life Insurance Company agreed that all the escrow papers

should be withdrawn from the Salt River Valley Trust

& Savings Bank of Mesa, Arizona, and deposited with

the state bank examiner, and consent of Wallaces was

therein given for the deposit of the securities with the

superintendent of insurance of the State of New Mexico

(Tr. p. 34).

Paragraph XII. That on the 3d day of March, 1928,

Two Republics Life Insurance Company transferred and

sold all of its assets and business to Mississippi Valley

Life Insurance Company, a corporation duly organized

under the insurance laws of the State of Illinois, and

they assumed all the liabilities and obligations of the Two

Republics Life Insurance Company, including the regis-

tered policies of the National Life Insurance Company

of the southwest, and a deed to said property was re-

corded in Book 223 of the Records of Deeds of Maricopa

County, Arizona, at page 74, and which deed, after be-

ing recorded, the Mississippi Valley Life Insurance Com-

pany deposited with the superintendent of insurance of

the State of New Mexico, to further evidence the lien ef-

fected by the escrow contract aforesaid.

Paragraph XIII (Tr. p. 35). That at the time of

the transfer Wallaces' escrow contracts were held and

listed by the superintendent of insurance as security for

$32,255.00, all of which was well known to and under-

stood by the said defendant, Mississippi Valley Life In-

surance Company.

Paragraph XIV (Tr. p. 36). That in the month of

July, 1928, James Q. Wallace died and Grace V. Wallace

was appointed and qualified as the administratrix of the

estate, and acquired said land, subject to the lien afore-
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said, and elected and agreed to continue said contract

and keep same alive, and it was thereafter extended by

Grace V. Wallace and the Mississippi Valley Life Insur-

ance Company for two years after January 6, 1931, and

on March 18, 1929, the Mississippi Valley Life Insurance <!

Company executed and delivered to the superintendent of
'

insurance of New Mexico an assignment of security, re-

ferred to as Exhibit J (Tr. pp. 75-77), and confirmed and ^

renewed the lien at $32,000.00.

Paragraph XV (Tr. p. 37). That on April 25, 1932,

the Mississippi Valley Life Insurance Company became

insolvent, and the affairs of the insolvent corporation

were placed in the hands of the defendants, receivers

hereinbefore named, for the purpose of liquidation by

such receivers.

Paragraph XVI. That on May 18, 1932, the receivers

of the Mississippi Valley Life Insurance Company en-

tered into a contract (Exhibit K, Tr. pp. 77-83) with de- 'j

fendant. Republic Life Insurance Company of Dallas,

Texas, by which the defendant agreed to assume policy ,i

obligations of the Mississippi Valley Life Insurance Com- ij

pany, including the registered policies issued by National
{

Life Insurance Company of the Southwest, but charging
j

against each policy so assumed a lien in the amount of i

the whole legal reserve; that said contract did not con-

template transfer of title to the lands above described,

and there never was or has been any transfer of title to

said lands except as hereinafter stated, and Republic Life

Insurance Company entered into the contract with full 1

knowledge that the superintendent of insurance had, was

entitled to, and claimed a lien upon the land aforesaid
'

in the amount and for the purposes aforesaid.

Paragraph XVII (Tr. p. 38). That on August 22, 1932,

defendant Banta, claiming to be the owner of the lands



aforesaid by transfer of the escrow contract by the Re-

pubUc Life Insurance Company, but who in fact had no

legal or equitable title to said land or escrow contract,

commenced a suit in the Superior Court of Maricopa

County, Arizona, against A, O. Pelsue as receiver of the

Mississippi Valley Life Insurance Company, appointed

August 22, 1932, which suit resulted in a decree dated

August 22, 1932, adjudging Banta to be the owner in

fee simple of the lands, and ordering the said receiver

Pelsue to execute to Banta a deed therefor, which said

deed was recorded in the recorder's office of Maricopa

County in Book 267 of Deeds, at pages 349 and 350; that

Pelsue as such receiver did on August 22, 1932, execute

a quit claim deed recorded in Book 267 of Deeds, at page

350; that on September 10, 1932, defendant, Republic Life

Insurance Company of Dallas, Texas, executed and de-

livered to E. H. Banta a warranty deed conveying the

lands aforesaid, which deed is of record in the office of the

county clerk of Maricopa County, Arizona, in Book 267 of

Deeds, at pages 550 and 551; and that the Republic Life In-

surance Company on said date had and owned no title to

said property. That on September 10, 1932, Grace V.

Howell, formerly Grace V. Wallace, delivered to said

Banta a warranty deed purporting to convey the lands

aforesaid, which deed is recorded in Book 267 of Deeds,

at pages 536 and 537 thereof, and that said deed was

delivered pursuant to a contract made on August 20, 1932,

between Grace V. Rowell of one part and the defendant,

Republic Life Insurance Company, of the other part,

which recognized the escrow contract, but the said con-

tract of sale or deed was not authorized by the court nor

I

confirmed by the court as in the statutes in such cases

made and provided, and did not sell and convey the in-

terest of the minors, William H. Wallace and Anna Louise

Wallace.
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Paragraph XVIII (Tr. p. 40). That said E. H. Banta
,,

was on said date vice-president of the defendant, RepubUc \

Life Insurance Company of Dallas, Texas, and Banta per-

sonally negotiated with the receivers aforesaid the agree-
,

ment (Exhibit K), brought the suit No. 37799 in the/
1

Superior Court of Maricopa County, Arizona, entitled
'

Banta v. Pelsue, and made the contract with Grace V.

Rowell, and had full knowledge and notice that the lands ij

aforesaid were subject to the lien of the superintendent
tj

of insurance of the State of New Mexico, for security, asi

aforesaid, and the superintendent of insurance of Newi
Mexico had no knowledge or notice of and was not madel

a party to any of the various transactions or the judg-

ment aforesaid by which E. H. Banta procured for him-D|

self the various deeds to said land, and if said Banta did!

acquire legal title to said land, then such title is subject t|

to the lien of the superintendent of insurance of the|

State of New Mexico.

Paragraph XIX (Tr. p. 40). That on March 13, 1933, !

E. H. Banta executed and delivered to the defendant, J.

G. Vaughan, a warranty deed, recorded in Book 272 of
j

Deeds, at page 478, and at that time J. G. Vaughan wasij

an officer and employee of the Republic Life Insurance

Company of Dallas, Texas, and had full knowledge and

notice of the lien and right and claim of lien of the super-

intendent of insurance of the State of New Mexico, and J

that the defendant, J. G. Vaughan, took the title in trust.j

for Republic Life Insurance Company of Dallas, Texas,i|

and thereupon executed and delivered to the Republic

Life Insurance Company of Dallas, Texas, a conveyance

of said land, which has been and is now withheld from

record, and the defendant. Republic Life Insurance Com-

pany, claims to own said land, and has since the filing,

of this suit, and after demand made by plaintiffs upon^i
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them for possession, obtained from said J. G. Vaughan and

his wife a deed to said land, which was filed for record

in the records of deeds of Maricopa County, Arizona, on

I

the 12th day of April, 1938; and thereafter the Republic

! Life Insurance Company transferred said property to R.

! L. Daniels, chairman of the Board of Insurance Commis-

i sioners of the State of Texas, which deed was filed for

! record April 12, 1938, and recorded in Book 321 of the

i
Deed Records of Maricopa County, Arizona, at pages 317

i and 318.

Paragraph XX (Tr. p. 42). That the defendant

Dougherty has been in possession of the lands for the

last three years, with full knowledge and notice of the

lien and claim of the superintendent of insurance.

Paragraph XXI (Tr. p. 42). That Grace V. Rowell

and her two children, William H. Wallace and Anna

Louise Wallace, and R. L. Daniel, claim some interest in

the property.

i

Paragraph XXII (Tr. p. 43). That the defendant,

: Republic Life Insurance Company, is not, and never

has been, licensed or authorized to do business in the

i State of New Mexico, and has never submitted to the

I

jurisdiction or authority of the superintendent of insur-

ance since undertaking the risks and liabilities of the Mis-

: sissippi Valley Life Insurance Company, including the

registered policies issued by the National Life Insurance

I

Company of the Southwest, nor have they complied or pre-

i tended to comply with the requirements of the New
Mexico statutes, and that the superintendent of insur-

ance has no power to require defendant, Republic Life

Insurance Company of Dallas, Texas, to maintain a de-

I posit for the statutory purposes aforesaid, but is com-

ipelled to rely upon the security in his hands at the date

of the insolvency.
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Paragraph XXIII (Tr. p. 44). The superintendent of

insurance was not a party to either the aforesaid receiver-

ship proceedings in the State of Arizona entitled Dough-

erty V, Mississippi Valley Life Insurance Company, No. i

37332, or the suit in Arizona entitled, Banta v. Pelsue,i

No. 37799, both on the docket of the Superior Court ofi

Maricopa County, Arizona, and had no knowledge until

November, 1935, that there had been an attempted sur-(|

render and merger of the interest of the Wallaces as

vendees in said executory contract, nor of any other

transactions hereinbefore set forth by means whereof said

E. H. Banta and Republic Life Insurance Company ofsj

Dallas, Texas, intended and attempted to subvert, cir- i

cumvent and defeat the lien aforesaid, all of which werei

concealed from said superintendent of insurance, and all i

of which proceedings were void upon their face and can--i

not and do not affect the lien or claim of this plaintiff, j

1

Paragraph XXIV (Tr. p. 44). That appellant did by<j

telegram, on the 17th day of March, 1937, and again

on or about the 13th day of April, 1937, through his attor-ij

ney, make a demand upon the Republic Life Insurance

Company of Dallas, Texas, for an acknowledgment andi

payment of the lien and demand for possession of the>

property, and defendant did not reply to the first de-i

mand, and refused the second demand made for pos-i!

session.

Paragraph XXV (Tr. p. 45). That as fully appears

|

from the allegations foregoing, your appellant is with-i

out remedy in the premises except in a court of equity, (

and will suffer irreparable loss and injury unless afforded
j

the relief prayed for, the prayer being (Tr. pp. 45-47),]

after a recital of the appearances: (2) That the court ap-

point a guardian ad litem to represent William W. Wal-

lace and Anna Louise Wallace, and subpoena issue directed ,
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1 to Grace V. Rowell and said guardian ad litem to appear

I and answer the allegations; (3) that process issue for

i service upon R. L. Daniel; (4) that after hearing herein

1 the court render its decree, declaring and establishing a

I
lien in the nature of a mortgage in favor of your orator

I

upon the lands hereinbefore described and the appur-

I

tenances thereto, in the sum of $32,000.00, and declaring

I

and establishing such lien to be superior and prior to any

j
and all interest or claim of each and all of the defend-

^ ants, such lien to be had and held by your orator as liqui-

dating receiver as an asset of his said trust, and to be

enforced, applied and distributed as a security deposited

pursuant to the provisions of Section 38 of Chapter 48, of

the Laws of New Mexico, for the year 1909, for security

,
of the full legal reserve of policies of said National Life

' Insurance Company of the Southwest, issued and regis-

tered thereunder; (5) that your orator further prays that

having declared and established a lien, the court further

I

decree the amount thereof to be presently due and pay-

! able, and that unless the defendants or some of them pay

;
off and satisfy the amount thereof within a time by

( such decree to be specified, your orator may and shall

have foreclosure thereof, and that said lands be sold in

the manner provided by law for foreclosure of liens on

real estate, according to the rules and practice of this

I court, for satisfaction of the sum of $32,000.00; (6) that

I

your orator further prays for such other, further or dif-

ferent relief in the premises as may appear meet and

equitable.

H. B. Hershey, receiver of Mississippi Valley Life

Insurance Company, who is the statutory receiver of Mis-

i
sissippi Valley Life Insurance Company, answered the

! complaint (Tr. p. 21), and admitted the allegations with
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respect to the jurisdiction, and the following paragraphs

of our complaint, admitting the following facts:

VII. That on January 16, 1923, the Two Republics

Life Insurance Company was the owner in fee of the

Southeast 1-4 of Section 19, and entered into a contract of

sale with James Q. Wallace and Grace V. Wallace, being

Exhibit E, and that the Wallaces, in addition to the sum

paid upon the execution and delivery of the contract,

agreed to make further payments aggregating $32,255.00,

and that the contract and deed were put in escrow with

the Salt River Valley Trust and Savings Bank of Mesa,
,,

Arizona.

VIII. That on April 5, 1923, Two Republics Life In-

surance Company assigned said contract and securities by .

Exhibit F to the state bank examiner of New Mexico, to !

secure registered policies of the National Life Insurance

Company of the Southwest.

IX. That on April 25, 1923, Wallaces and the Two
-|

Republics Life Insurance Company modified Exhibit A
by a supplemental agreement attached to the complaint ij

as Exhibit G.
^

X. That on July 27, 1923, Two Republics Life

Insurance Company executed another assignment of se-

curities. Exhibit H, confirming the lien, and fixed its

amount at $32,255.00.

XI. That on May 15, 1924, for the purpose of facili-

tating and making safer and more effective the lien in ij

compliance with the requirement of the state bank ex-

aminer, Exhibit E was modified by Exhibit I, by which

Wallaces and Two Republics Life Insurance Company

agreed that all escrow papers should be withdrawn from

the Salt River Valley Trust & Savings Bank of Mesa,
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Arizona, and deposited with the state bank examiner, and
the consent of Wallaces was therein given for the deposit

of the securities with the superintendent of insurance.

XII. That on March 3, 1928, Two Republics Life In-

surance Company transferred and sold all of its assets and
business to the Mississippi Valley Life Insurance Com-
pany, an Illinois corporation, which assumed all the li-

abilities and obligations of Two Republics Life Insurance

Company, including the registered policies of the Na-

tional Life Insurance Company of the Southwest, and the

deed to said property was recorded in Book 223 of the

Deed Records of Maricopa County, page 74, and after

being recorded, the Mississippi Valley Life Insurance

Company deposited that deed with the superintendent of

insurance of the State of New Mexico, to evidence the lien

effected by the escrow contract.

XIII. That at the time of the transfer Wallaces' es-

crow contracts were held and listed by the superintend-

ent of insurance as security for $32,255.00, and that was

well known and understood by the defendant, Mississippi

Valley Life Insurance Company.

XIV. That in the month of July, 1928, James Q. Wal-

lace died and Grace V. Wallace was appointed and quali-

fied as administratrix of the estate and acquired said land

subject to the lien aforesaid, and elected and agreed to

continue the contract, to keep same alive, and it was

thereafter extended by Grace V. Wallace and the Missis-

sippi Valley Life Insurance Company for two years after

January 6, 1931, and on March 18, 1929, the Mississippi

Valley Life Insurance Company executed and delivered

to the superintendent of insurance of New Mexico, an

assignment of security, referred to as Exhibit J and con-

firmed and renewed the lien at $32,000.00.
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XV. That on April 25, 1932, the Mississippi Valley

Life Insurance Company became insolvent and the af-

fairs of the insolvent corporation were placed in the hands

of receivers, for the purpose of liquidation by such re-

ceivers.

This answer was signed and sworn to by H. B. Her-

shey (Tr. pp. 23, 24).

Defendant, R. L. Daniel, life insurance commissioner

of the State of Texas, answering (Tr. p. 86), admits he

holds title in trust but Republic National Life fully rep-

resents his interest.

Grace V. Rowell, answering for herself and as

guardian ad liteTn of William H. Wallace and Anna Louise

Wallace, minors (Tr. pp. 88-92), admits the following:

VII. That on January 16, 1923, the Two Republics

Life Insurance Company was the owner in fee of the

Southeast 1-4 of Section 19, and entered into a contract

of sale with James Q. Wallace and Grace V. Wallace,
j

being Exhibit E, and that the Wallaces, in addition to

the sum paid upon the execution and delivery of the ,,

contract, agreed to make further payments aggregating
\

$32,255.00, and that the contract and deed were put in .

escrow with the Salt River Valley Trust and Savings

Bank of Mesa, Arizona.
j

IX. That on April 25, 1923, Wallaces and the Two
Republics Life Insurance Company modified Exhibit A M

by a supplemental agreement attached to the complaint i

as Exhibit G.

XL That she and her husband signed Exhibit 1.

XIV. She admits (Tr. p. 90) James Q. Wallace died

in July, 1928; that she was appointed and qualified as ad-

ministratrix of the estate of James Q. Wallace; that the
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Mississippi Valley Life Insurance Company agreed with

her to continue and keep the executory contract alive in

the name and right of the administratrix, and that said

contract was extended for a period of two years after

January 16, 1931, and that there was paid upon said con-

tract $1,000.00 in 1924 and $1,000.00 in 1925.

XVII. She admits (Par. VI, p. 91) that on Septem-

ber 10, 1932, Grace V. Rowell, formerly Grace V. Wallace,

and widow of James Q. Wallace, deceased, then wife of

F. D. Rowell (joined pro forma by her husband), in-

dividually, and as administratrix of the estate of James

Q. Wallace, deceased, executed and delivered to said Banta

a warranty deed purporting to convey the lands afore-

said, which deed is recorded in the office of the county

recorder of said County of Maricopa, State of Arizona, in

Book 267 of Deeds, at pages 536-7 thereof; that said deed

was delivered pursuant to a contract made on August 20,

1932, between said Grace V. Rowell of one part and de-

fendant, Republic Life Insurance Company of the other

part, which recognized the escrow contract, but the con-

tract of sale or deed was not authorized by the court nor

confirmed by the court, as in the statutes in such cases

made and provided.

This answer was signed and sworn to by Grace V.

Wallace Rowell (Tr. p. 93).

Three defendants. Republic Life Insurance Company
of Dallas, Texas, J. G. Vaughan and M. J. Dougherty,

filed the motion to dismiss (Tr. pp. 84-86) referred to

above, which were argued and submitted on briefs, and

after consideration Judge Ling sustained the motions, and

on March 24, 1939, entered his judgment (Tr. p. 95):

"That the motion of Republic Life Insurance

Company of Dallas, Texas, a corporation, J. G.
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Vaughan and M. J. Dougherty to dismiss complain-

ant's first amended bill of complaint be, and the

same is hereby granted, and that the above-entitled

suit be, and the same is hereby, dismissed."

Notice of appeal and appeal bond were filed on June

22, 1939.

Points relied upon for reversal are set out on pages

102 and 103 of the transcript, which we desired to con-

form to Rule 19-6, and are but the affirmative of the

points raised by the motion to dismiss, and these we

arranged in the form of specification of errors, on ac-

count of the statement in Rule 20-2 (d), which we hope

meets requirements of the rules.



19

SPECIFICATION OF ERRORS.

First Assignment of Error.

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint shows upon its face that plain-

tiff has not legal capacity to sue (germane to point re-

lied upon for reversal, No. 1, Tr, p. 102).

Second Assignment of Error.

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint did not state facts sufficient

to constitute a cause of action against said defendants,

because it does not allege any amount due the policy-

holders for whose benefit and security the alleged se-

curities were deposited with the superintendent of in-

surance of the State of New Mexico, or any amount

sought to be recovered (germane to Point 3, Tr. p. 102).

Third Assignment of Error.

The trial court erred in sustaining the motion to

dismiss the first amended bill of complaint, holding in

substance that said complaint did not state facts suf-

ficient to constitute a cause of action against said de-

fendants, for the reason that said complaint does not

show any lawful right or ownership in the plaintiff to

the alleged securities, or lien sued on and sought to be

foreclosed, or right or authority to maintain any action

against said defendants, or any of them, for recovery

thereunder or foreclosure thereof (germane to Points 2,

4 and 5, Tr. p. 102).
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Fourth Assignment of Error.

The trial court erred in sustaining the motion to

dismiss the first amended bill of complaint, holding in

substance that said complaint does not state facts suf-

ficient to constitute a cause of action against answering
ij

defendants, for the reason that it shows upon the face'l

of said complaint that the alleged securities sued on andd

sought to be foreclosed do not constitute an equitable.**

lien, or mortgage, or any lien or mortgage, against the i

property described in the complaint and against which

said securities are sought to be foreclosed (germane to

Point 6, Tr. p. 102).

Fifth Assignment of Eirror.

The trial court erred in sustaining the motion to dis-»l

miss the first amended bill of complaint, upon the ground (

and for the reason that the assignments of securities de-t

scribed in the complaint and the instruments creating
<!

the alleged indebtedness sued on were executed without i

the State of Arizona, and that if plaintiff, or the superin-i

tendent of insurance of the State of New Mexico, or theii

State of New Mexico, or any one, ever had any right i

to sue on and enforce or foreclose the same, such right tj

was, at the time of the filing of the bill of complaint i

herein, and is now, barred by the provisions of Subdi-i'

vision 3, Paragraph 2061, Revised Code of Arizona, 1928!

(germane to Point 7, Tr. p. 103).

These we will take up in their order, they being thei:

questions raised by these appellees' motion to dismiss, 5

and being the reverse of our points relied upon for re-

versal (Tr. pp. 101, 102), and we decided it might bei

better to follow the words of the motion rather than the

affirmative statement thereof.
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FIRST ASSIGNMENT OF ERROR.

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint shows upon its face that plain-

tiff has not legal capacity to^ sue (germane to point relied

upon for reversal, No. 1, Tr. p. 102).

SUMMARY.

Complaint alleges appellant is duly qualified and

acting liquidating receiver of and for the superintendent

of insurance of State of New Mexico (Tr. p. 26), and he

brings the suit under an order of court appointing

him (Tr. pp. 50, 51), which is a court of general juris-

diction, and he also holds an assignment, "Exhibit C"

(Tr. pp. 51-53), from the superintendent of insurance.

On March 22, 1937, appellant presented a petition for

leave to sue (Tr. p. 3), alleging all facts as to owner-

ship of lien, the reason, necessity and authority for the

suit, and that there were no Arizona creditors that can

have any claim, and that the Republic Life Insurance

Company of Dallas are claiming to own the property, as

shown by Exhibit D attached (Tr. p. 20), being a letter

from R. L. Daniel's office dated March 12, 1937.

ARGUMENT AND AUTHORITIES.

The new federal rules of procedure provide it is not

necessary to aver capacity to sue or be sued in a repre-

sentative capacity and if a party desires to raise an issue

thereof he shall do so by SPECIFIC negative averment.

Rule 9-a, Rules of Civil Procedure.
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* * *The real party in interest must bring the suit

trustee of an express trust or a person expressly au-
\

thorized by statute.

Revised Code of Arizona, 1928, Article 3727.

We alleged we are trustee acting for the registered
t!

policyholders, and we have an assignment of the lien

(Exhibit C, Tr. pp. 51-53), from a statutory officer of

the State of New Mexico.

The trustee of an express trust may bring suit.

Relf V. Rundle, 103 U. S. 222, 26 L. Ed. 337.

Bernheimer v. Converse, 206 U. S. 516, 51 L. Ed.

1163.

Hopkins v. Lancaster, 254 Fed. 190.

O'Malley v. Hankins, (Ind.) 194 N. E. 168.

Martin v. Bankers Trust Co., 156 Pac. 97, 18

Ariz. 55. ,

I 1

Practically unanimous are the decisions that hold

that even foreign chancery receivers have the right to sue

in a foreign state if no rights of citizens of that state 'I

are involved:

Ashcroft v. Bream, (Penn.) 51 F. (2d) 301.

Smith v. Shepler, (Cal.) 48 Pac. (2d) 999.

Van Kempen v. Latham, 195 N. C. 389, 142 S. W.
322.

Good v. Derr, (Wis.) (U. S. C. C. A., 7th Cir.).

46 F. (2d) 411, certiorari denied.

Seested v. Bonfils, (Colo.) 33 F. (2d) 185.

O'Malley v. Hankins, 194 N. E. 168, 207 Ind. 589.

Mell v. McNulty, (Ga.) 195 S. W. 181.

Devine v. Detroit Trust Co., 52 Ohio App. ,

3 N. E. (2d) 1001.

Canfield v. Scripps, (Cal.) 59 Pac. (2d) 1040.

This method of attack by demurrer has been used

many times, and many times have the trial courts held
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with the theory of the trial court, but the appellate courts

have, where the receiver holds title, said he was entitled

to sue and have a hearing.

The right of a receiver came up on a demurrer in

Wisconsin and the trial court sustained the demurrer,

holding the receiver had no right to sue, but the United

States Circuit Court of Appeals reversed the case, after

an excellent discussion.

Good v. Derr, 46 F. (2d) 411, certiorari de-

nied 75 L. Ed. 1457.

A foreign receiver if he is the assignee of a mortgage

can sue and foreclose in California.

Iowa & California L. Co. v. Hoag, 64 Pac. 1073.

The securities deposited with the insurance depart-

ment of New Mexico is a special trust fund to pay off

the registered policyholders, and until they are paid, no

one else has any right to any of the funds.

Phillips v. Perue, 111 Tex. 112, 229 S. W. 849.

This was reviewed in an excellent case in New York.

In re Phillips, 200 N. Y. Supp. 639.

This same rule has been considered in many other

cases.

People v. Granite State, etc., Assn., 55 N. E.

1053.

Texas F. & Bonding Co. v. Austin, 246 S. W. 1026.

Blake v. McClung, 172 U. S. 239, 43 L. Ed. 432,

439.

The question as to the right of the superintendent of

insurance to administer the funds through a receiver is

discussed and the conditions are nearly identical.

Holloway v. Federal R. L. Ins. Co., 21 Fed. Supp.

516.
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Judge Bratton speaking for the Circuit Court of

Appeals, Tenth Circuit, discussed this question fully

and held a "liquidating receiver" was the proper person

to handle the securities, and says all parties can present

their claims and receive their pro rata part.

Hohbs V. Occidental Life, 87 F. (2d) 380 (C.

C. A. 10th).

Occidental Life evidently tried to get the securities

for the case was again before the Circuit Court of Appeals,

Tenth Circuit.

Kansas v. Occidental Life Ins. Co., 95 F. (2d)

935.

The lien sued upon here is admitted by receiver

of Mississippi Valley Life Insurance Company an asset ^j

deposited with the insurance department to secure

registered policy holders under Compiled Laws of New*!

Mexico, 1929, Chapter 71-155, and no one has the right
'

to divert the funds, especially Republic Life Insurance

Company of Dallas, Texas, who made the reinsurance n

contract. Exhibit K (Tr. p. 79), for they specifically;

agreed in Paragraph 3 thereof that the insurance depart-

1

ment of the State of New Mexico had the securities and
|

to receive the reserve "in the manner that the insurance

department of New Mexico shall approve but all excess

to belong to Alvin S. Keys, receiver."

United States Circuit Court of Appeals said theii

right to participate could not be taken away by any re-

insurance agreement.

Hohbs v. Occidental Life, 87 F. (2d) 380.

Therefore, appellant says that the appellant as liq-

uidating receiver had legal capacity to sue, for he first -i

obtained permission of Judge David Chavez of the Dis-
^

trict Court of New Mexico (Tr. p. 50), he presented a pe-

tition for leave to file this suit and leave was granted
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by Judge Ling (Tr. p. 3, et seq.), and he holds a transfer

I or assignment of the lien sued upon from the super-

' intendent of insurance of the State of New Mexico, and

i H. B. Hershey, the receiver of the Mississippi Valley

.;
Life Insurance Company, who owes the money, admits

i the obligation and that appellant has the right thereto.

j

SECOND ASSIGNMENT OF ERROR.

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint did not state facts sufficient to

constitute a cause of action against said defendants, because

it does not allege any amount due the policyholders for

whose benefit and security the alleged securities were de-

posited with the superintendent of insurance of the State

of New Mexico, or any amount sought to be recovered

(germane to Point 3, Tr. p. 102).

, SUMMARY.

' We pleaded (Tr. p. 31) that James Q. Wallace and

' Two Republics Life Insurance Company made an execu-

tory contract; that it was deposited with the consent of

' Wallaces (Exhibit I, Tr. p. 73) with the insurance de-

partment of New Mexico, to secure registered policy-

holders of certain policies which were assumed by Mis-

sissippi Valley Life Insurance Company, and assigned by

Exhibit J to the state bank examiner as of value of

$32,000.00 (Tr. p. 76), and was admitted by H. B. Her-

shey, receiver, to be for the sum of $32,000.00 (Exhibit

J, Tr. p. 75).

The contract was admitted by Mrs. (Wallace) Rowell
to be for $32,255.00 and she made the deed to Republic
Life Insurance Company pursuant to a contract recog-

nizing the escrow obligation (Tr. p. 91).
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Republic Life Insurance Company made a reinsurance

agreement with the receivers of Mississippi Valley Life

Insurance Company (Exhibit K, Tr. p. 77). Paragraph 3

recognizes that the insurance department of New Mexico
had securities on deposit and they should have certain

credit for their assumption of liens in the manner as the

insurance department of New Mexico should approve.

The District Court of New Mexico authorized this

suit to be brought, stating:

"And it appearing to the court that the assets

now in the hands of the receiver are insufficient

to pay all claims now filed or to be filed herein."

See order (Exhibit B, Tr. p. 50.)

ARGUMENT AND AUTHORITIES.

These questions were raised in the motion to dismiss

(Tr. p. 84) and we will try to separate the basis of the

motion.

First. The bill does not allege the amount due the

policyholders for whose benefit the securities were de-

posited.

The court in his order deemed it necessary to bring

the suit and liquidate the Wallace security (Exhibit B,

Tr. p. 50), so we cannot question that here.

It is sufficient when comptroller levies an assess-

ment, and one cannot question the order, it is conclusive.

Casey v. Galli, 94 U. S. 673, 24 L. Ed. 168.

No contract could be made by Republic Life which

would give them a preferential right to any securities.

They must make their claim through the insurance de-

partment of New Mexico in accordance with their

agreement.

Hohhs v. Occidental Life, (C. C. A. 10th) 87

F. (2d) 380.
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In many cases it is not necessary to allege that there

are unpaid claims or that the assets in the hands of the

receiver are insufficient to pay them.

Coddington v. Canaday, 157 Ind. 243, 61 N. E.

567.

High on Receivers, Sec. 212 (4th Ed.).

j

Van Gilder v. Parker, 69 Colo. 196, 193 Pac. 664.

I The judgment of Judge Chavez (Tr. p. 50), "That

j the assets now in the hands of the receiver are insuffi-

I cient to pay all claims, etc.," is entitled to full faith and

credit, and this court should not question it.

Justice Brandeis tersely stated the rule.

McKnett v. S. L. & S. F. Ry. Co., 292 U. S. 230,

78 L. Ed. 1227.

The Supreme Court in a suit brought by a receiver

in Colorado against a stockholder for an assessment lev-

ied in Minnesota cited Bernheimer v. Converse, 206 U.

S. 516, 51 L. Ed. 1163, and Converse v. Hamilton, 224 U.

'

S. 243, 56 L. Ed. 749, and held that the levy made by a

District Court in Minnesota could not be attacked in

Colorado.

Chandler, Recr., v. Peketz, 297 U. S. 609, 80 L.

Ed. 881.

This is exactly the position we take with regard to

; the judgment of the District Court in New Mexico, and

II

there is a full note in 80 L. Ed., p. 883.
ji

Wherefore, we feel the district court erred in sus-

I taining the motion to dismiss, for we do not think the

( question as to claims is open for adjudication here, as

i the district court determined suit should be brought and

ordered it brought to foreclose, and we pleaded (Par.

I

XXII, Tr. p. 43) that the Republic Life Insurance Com-
pany has never submitted itself to the jurisdiction of
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New Mexico and has not attempted to comply with

insurance statutes, and in their reinsurance contract (Ex-

hibit K, Tr. p. 79) they agree to assume the liabilities^

with the consent of the insurance department of New"
Mexico, and are entitled to have the reserves credited

in such a manner as the insurance department shall ap-

prove, and in no other way are they entitled to any oftj

the securities on deposit there, including the Wallace con-

tract and lien, so we feel, unless they comply with their,:

contract they are entitled to nothing and it is their duty*

to plead and prove their compliance with Exhibit K or^

they have no rights thereunder. It is a proper matterij

for answer and proof, not by motion to dismiss, if the

question is an open one in the face of Judge Chavez' order,:

for it is our idea that if Republic Life Insurance Com-'

pany is entitled to raise that question they must do it

in New Mexico, where the trust is being administered.

THIRD ASSIGNMENT OF ERROR.

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint did not state facts sufficient to

constitute a cause of action against said defendants, for thd]

reason that said complaint does not show any lawful righfl

or ownership in the plaintiff to the alleged securities, or

lien sued on and sought to be foreclosed, or right or au-

thority to maintain any action against said defendants, or»j

any of them, for recovery thereunder or foreclosure thereofnj

(germane to Points 2, 4 and 5, Tr. p. 102).

SUMMARY. i

We plead deposit of the Wallace contract and lien?

to secure registered policyholders of National Life In-'

surance Company of the Southwest, made by Two Re-

publics Life Insurance Company, the owner of the fee
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' (Tr. pp. 30-32), and that Mississippi Valley Life Insur-

ance Company received a deed for land from Two Re-

publics Life Insurance Company (Tr. pp. 34, 35) and

! they recognized our lien for $32,255.00.

H. B. Hershey as statutory receiver of Mississippi

(
Valley Life Insurance Company, also recognized and ad-

j
mitted our lien (Tr. p. 21) upon the Wallace property

! and they held legal title and were obligated thereon.

Defendant, Mrs. Rowell, formerly Grace V. Wallace,

' one of the signers of Exhibit E (Tr. p. 55), the contract

of sale, admitted the lien thereof, and she was obligated

i thereon (Tr. p. 89).

I

The insurance commissioner has power to transfer

; a note (deposited as security by an insurance company)

to a receiver, and the receiver has power to sue.

,

Phillips V. Perue, 111 Tex. 112, 229 S. W. 849.

I
Hohbs V. Occidental Life, 87 F. (2d) 380 (C. C.

A. 10th).

Cochrane v. Pacific States Life, 27 Pac. (2d) 196,

, 93 Colo. 462.

1
Kansas v. Occidental Life, 95 F. (2d) 935.

A foreign reciever may maintain a suit where title

to the property has been vested in him by conveyance

I

or statute.

Bernheimer v. Converse, 206 U. S. 516, 51 L. Ed.

1163.

Relf V. Rundle, 103 U. S. 226, 26 L. Ed. 337.

Lewis V. Clark, (C. C. A. 9th) 129 Fed. 570.

Justice Van Devanter discussed this question at great

length and held the receiver could sue.

Converse v. Hamilton, 224 U. S. 243, 56 L. Ed.

749.

This same question arose in this court and plain-

tiff moved for dismissal on ground that the plaintiff had
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no capacity to sue since he had neither title to the prop-

erty under statute nor order of the court appointing him.

Judge Sawtelle, speaking for this court, sustained the

dismissal.

Oakes v. Lake, 62 F. (2d) 728.

Supreme Court said if receiver has title he has the

right to maintain the suit.

Oakes v. Lake, 290 U. S. 59, 78 L. Ed. 168.

Receiver's right to sue in California is well stated.

Wright V. Phillips, 213 Pac. 288.

Smith V. Shepler, 48 Pac. (2d) 999.

Our authority, our ownership, and right to sue, are
\

fully stated.

Hopkins v. Lancaster, 254 Fed. 190.

The Republic Life Insurance Company had no right

under the reinsurance contract (Exhibit K, Tr. p. 79) to

any part of the securities deposited with the insurance

department of New Mexico, unless the registered policy-

holders accept the new contract, and then only in such

manner as the insurance department of New Mexico

shall approve (Paragraph 3), and if they do not accept

the new company the policyholders have the right to the

funds on deposit.

This condition has been before the courts, and they

are pretty well settled as to the respective rights, for they

hold it a trust fund for policyholders.

Lavell V. St. Louis Mut. L. I. Co., Ill U. S. 264,

28 L. Ed. 423.

Old Republic, etc., Co. v. Hershey, 15 N. E. (2d)

985.

The facts are identical and this United States Cir-

cuit Court of Appeals, speaking through Judge Hawley,
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held that Watson as liquidating receiver has the author-

ity and right to foreclose.

Lewis V. Clark, 129 Fed. 570, 64 C. C. A. 138

(9th Cir.).

1 The appellant Watson's authority and title is the same

as upheld by the United States District Court of Mis-

souri, and we have the same authority and the same

rights.

i Holloway v. Federal Ins. Co., 21 Fed. Supp. 516.

I

The same question was raised by demurrer to the

right of state bank commissioner to sue, but Judge Lock-

wood, speaking for the Arizona Supreme Court, held the

demurrer was improperly sustained, and he should be al-

lowed to sue.

McKee v. Stewart, 28 Ariz. 511, 238 Pac. 326.

Appellant feels we have the ownership of the secu-

rity for it was assigned to us by a state agency (super-

' intendent of insurance) having title recognized by the re-

. ceiver of the real owner, Mississippi Valley Life Insur-

\
ance Company, who do not question our right, and this

objection covering also our right and authority to sue

i these defendants, Republic Life Insurance Company, J.

j

G. Vaughan and M. J. Dougherty, who we say make a

;

claim to the land, and in view of the fact that this is an

equitable foreclosure they should be defendants. This,

we think, will not be questioned.
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FOURTH ASSIGNMENT OF ERROR.

The trial court erred in sustaining the motion to dis-.

miss the first amended bill of complaint, holding in sub-

stance that said complaint does not state facts sufficient to

constitute a cause of action against answering defendants,

for the reason that it shows upon the face of said complaint i

that the alleged securities sued on and sought to be fore-|

closed do not constitute an equitable lien, or mortgage, or

any lien or mortgage, against the property described in the

complaint and against which said securities are sought to

be foreclosed (germane to Point 6, Tr. p. 102).

SUMMARY.

Complaint is brought to foreclose on an equitable

lien on the Southeast 1-4 of Section 19, Township 1 North,

Range 6 East, G. & S. R. B. & M., which was owned in

fee by Two Republics Life Insurance Company (Par. IV,

Tr. p. 31). They gave a contract to sell for $32,255.00 and

James Q. Wallace and Grace V. Wallace (now Grace V.

Rowell) agreed to buy it for said sum and both executed

Exhibit E (Tr. p. 55). This contract of sale accom-

panied by deeds was escrowed and finally Wallaces exe-

cuted an agreement (Exhibit D) consenting to the de-

posit with the superintendent of insurance of the secu-

rities referred to in said contract of January 16, 1923 (be-

ing Exhibit E), which is plain, and Mrs. Grace V. Rowell

i

admitted signing Exhibit I (Tr. p. 89, Par. IV).

There was a number of assignments of the securities,

the last one being Exhibit J (Tr. pp. 75, 76), on March

18, 1929, from Mississippi Valley Life Insurance Company,

to state bank examiner, to secure the registered policy

holders of National Life Insurance Company of the South

west. The contract was extended by Grace V. Wallacei

two years after January 16, 1931 (she admits this in her

answer. Par. V, Tr. p. 90).
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I

j

Reinsurance contract (Exhibit K, Tr. pp. 77 et seq.)

imade full provision for protection of the policies secured

by the deposit with the insurance department of the State

jof New Mexico (Par. Ill, Tr. p. 79).

I

Two Republics Life Insurance Company gave Missis-

jsippi Valley Life Insurance Company a deed to the prop-

jerty on June 4, 1928, recorded Book 223 of Deeds, page

|j74
(Par. XII, Tr. p. 35).

I

ARGUMENT AND AUTHORITIES.

In this case there is no question but what Missis-

sippi Valley Life Insurance Company had a deed from

Two Republics Life Insurance Company, which was re-

corded, so held legal title, and Grace V. Wallace (Mrs.

Rowell) had a contract to buy the property from Two
Republics Life Insurance Company, so she held the equi-

table title, and the insurance department of the State of

New Mexico held as security the contract and deeds for

the payment of $32,000.00 or $32,255.00, which were de-

posited in trust for a definite purpose, and both Missis-

sippi Valley Life Insurance Company and Mrs. Rowell

(Grace V. Wallace) recognized it.

Republic Life Insurance Company, J. G. Vaughan or

M. J. Dougherty could not be in a better position than

either Mississippi Valley Life Insurance Company or

jGrace V. Wallace (Mrs. Rowell).

Ij

There is a very full and exhaustive article holding

ithe deposit of title papers creates an equitable mortgage.

41 C. J., p. 305, Sec. 54 et seq.

The Supreme Court of the United States recognized a

transaction such as the Wallace deal was an equitable

lien, and said:

"Any other person coming into possession under
the vendee, either with his consent or as an intruder,

is bound by a like estoppel."
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And also:

"The debt did not affect his assignee personally,

but as we have also shown it continued to bind tht

land in all respects as if the transfer had not been;'

made. The trust was an express one."

And also:

"As between trustee and cestui que trust, in the

case of an express trust, the statute of limitation hasil

no application, and no length of time is a bar. Ac-

counts have been decreed against trustees extending
over periods of thirty, forty and even fifty years."

Lewis V. Hawkins, 90 U. S. 119, 23 L. Ed. 113.

The Circuit Court of Appeals for the Eighth Circuitd

holds that we are entitled to treat the transaction as a

mortgage and foreclose.

Nixon V. Marr, 190 Fed. 913, 111 C. C. A. 503.
'

Deposit of title papers has always, even in England,

been regarded as creating an equitable mortgage.

41 C. J., Sec. 54, p. 305 et seq.

There is also a good discussion under Equitable Mort-

gages, specially treating deposit of title papers.

19 R. C. L., p. 273, Sees. 44-48.

Equitable liens may always be enforced in the courts

of equity.

21 C. J., p. 119, Note 47.

Most frequent of these is the equitable mortgage.

21 C. J., p. 119, Note 49.

This same trial court foreclosed an identical contract

on the John R. Wallace tract of land in Case E-193,

Phoenix, being entitled Mississippi Valley Life Insur-

ance Company v. John R. Wallace et al., the decree being

dated July 31, 1931, and foreclosed the lien as a mortgage,
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and in the suit M. J. Dougherty (one of the answering

defendants herein) acted as attorney for plaintiff.

Appellant, therefore, says the court was in error on

this ground, for the papers do constitute an equitable

lien or mortgage, and this we ask this court to hold.

FIFTH ASSIGNMENT OF ERROR.

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, upon the ground

and for the reason that the assignments of securities de-

scribed in the complaint and the instriunents creating the

alleged indebtedness sued on were executed without the

State of Arizona, and that if plaintiff, or the superintendent

of insurance of the State of New Mexico, or the State of

New Mexico, or any one, ever had any right to sue on and

enforce or foreclose the same, such right was, at the time

of the filing of the bill of complaint herein, and is now,

barred by the provisions cf Subdivision 3, Paragraph 2061,

Revised Code of Arizona, 1928 (germane to Point 7, Tr. p.

103).

SUMMARY.

We sue on a contract (Exhibit E, Tr. p. 53) dated

January 16, 1923, payable annually, the last payment

$27,255.00 due January 16, 1928, and that it was extended

by Grace V. Wallace (Mrs. Rowell) and Mississippi Val-

ley Life Insurance Company for two years after Janu-

ary 16, 1931. Both Mississippi Valley Life Insurance

Company, through the receiver Hershey (Tr. p. 21) and

Mrs. Rowell (Grace V. Wallace) (Tr. p. 90) admit both

the contract and the extension, have answered by sworn

pleadings herein, and have not plead limitation or laches.

Republic Life Insurance Company, which must hold un-

der them, have raised the question in motion to dis-

miss (Tr. pp. 85, 86) and we alleged (Paragraph XVII,
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Tr. p. 38) that their contract with Mrs. Rowell (Grac(

V. Wallace) recognized the escrow contract sued upon

We plead (Par. XIV, Tr. p. 38) that there neve:

was any transfer of title to Republic Life Insurance Com-

pany and their dealings were with full knowledge of our

lien.

ARGUMENT AND AUTHORITIES.

This part of the motion to dismiss we think cani

be classed as a "speaking demurrer" to which must in-

troduce evidence to show facts and we should have the

right if plead to meet them by showing some facts which

would not place us within the ban of that statute.

The new rules of civil procedure provide for plead-

ing "affirmative defenses" including laches and statute

of limitations should be set forth affirmatively.

Rule No. 8-c.

The defense of limitations is a personal one and

may be pleaded by the debtor or waived and when the

corporation which has given a mortgage does not makci

such defense it cannot be pleaded by one not vested

with title.

Hauchett v. Blair, 100 Fed. 817, 41 C. C. A. 76

(9th Circuit).

Coram v. Davis, 95 N. E. 298, 209 Mass. 229.

Judge Morrow in the Hauchett v. Blair (supra) case

states our position with respect to pleading, and also

holding that limitations cannot be plead by a foreign

corporation in a foreclosure suit against property within

the state.

The case of Coram v. Davis (supra), in which Points

9 to 13 also state clearly our position with reference to

raising the question on demurrer, that plaintiff could!

not sue until proper action was taken by the court, andi
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: also Point 14 contains many citations holding laches must

I seriously affect the defendant to be a bar in an equity

j

suit.

I

We plead Republic Life Insurance Company of Dal-

' las, Texas, is a Texas corporation and a citizen and resi-

dent of that state, and J. G. Vaughan is a resident and

citizen of Texas (Tr. pp. 27, 28), and the motion to dis-

miss admits these allegations. The Arizona statute spe-

j
cifically provides that being without the state tolls the

statute, and this applies to corporations which have never
' complied with the laws of Arizona.

Revised Code of Arizona, 1928, Article 2066.

We have found no case in Arizona on this, but the

California statute seems to cover the same exception,

and they have held:

Foreign corporations come within the provisions

of statutes which prevent the running of limitations in

favor of absent debtor while they are without the juris-

diction of the state.
'

O'Brien v. Big Casino G. M. Co., 99 Pac. 209,

9 Cal. App. 283.

In Nevada the question was also raised by demurrer

but the court held, the allegation of foreign corporation

being admitted, they were not entitled to plead limi-

tations.

Nevada Douglas C. C. Co. v. Berryhill, 75 Pac.

(2d) 992.

See, also, a very exhaustive opinion by Judge Har-

rison.

Hale v. St. L. & S. F. Ry. Co., 39 Okla. 192,

134 Pac. 949.

And there is a very full and complete note attached

to this case, setting out the holdings of many states, in:

L. R. A. 1915C, p. 544.
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If the principal debtor left Arizona in 1902, the^j

statute could not be invoked in his favor in 1911, and'

even if transferred to a corporation which holds titl6:j

cannot set up limitations, for they occupy the position ofj

merely holder of legal title, and had not paid con-'

sideration.

Holmes v. Bennett, 127 Pac. 753, 14 Ariz. 298.

The courts of Arizona go far in recognizing the equi-1

table rule as to liens, in holding an unsatisfied mortgage]

securing a debt barred by limitations will not be removed!

as a cloud on title without the debt being first paid.

Provident Mut. B. & L. Assn. v. Schwertner, 140'

Pac. 495, 15 Ariz. 517.

All we ask is the payment of the lien which not onej

person questions was on the land.

The United States Circuit Court of Appeals for the

Eighth Circuit, speaking of laches, said:

"Laches is an equitable doctrine, not controlled

by or dependent upon statutes of limitation, although]

courts quite generally consider the time fixed by;

such statutes in actions of law of like character as

having some bearing on the pertinency of the doc-i

trine of laches, or, perhaps more accurately stated,

on the burden of proof with respect thereto.

"The applicability of the doctrine of laches is de-

pendent upon the circumstances of each particular

case. * * *

"Mere lapse of time does not constitute laches.

,

In addition, it must appear that something has oc-i

curred that would make it inequitable to grant the:

relief prayed for. * * *

"Laches cannot exist as to a party, unless he has

legal knowledge of the facts affecting his rights. * * *

"The doctrine of laches is to assist and not to

defeat justice—it is to be determined by considera-

tions of justice. * * *
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"It is sound doctrine that, if a party interposing

defenses of laches has been responsible for and sub-

stantially contributes to the delay, he is precluded

from taking advantage thereof. * * * in Northern Pa-

cific Ry. Co. et al. v. Boyd (177 Fed. 804, 101 C. C.

A. 18), the court said: 'It is impossible to escape

the conviction that the delay was not prejudicial to

the appellant, but was to its advantage, and that it

was largely caused by its own acts * * * Where the

party interposing the defense of laches has contrib-

uted to or caused the delay, he cannot take advan-

tage of it.'
"

Spiller et al. v. St. Louis & S. F. R. Co. et al.,

14 F. (2d) 284, 288.

We feel under any circumstances this rule should

apply.

Mr. Justice Swayne said that between the vendor

and vendee, in a case of this sort, there was a trust

which embraced the purchase money and fastened itself

upon the land.

The debt did not affect his assignee personally, but

it continued to bind the land in all respects as if the

transfer had not been made. The trust was an express

one.

Lewis V. Hawkins, 90 U. S. 119, 23 L. Ed. 113, 114.

It should be remembered that statutes of limitations

prescribed by a state do not apply to suits in equity in

federal courts.

Hall V. Ballard, (C. C. A., 4th Circuit) 90 F. (2d)

939.

Standard Oil of California v. Standard Oil (C.

C. A., 10th Circuit) 72 F. (2d) 524.

Another question arises.

When does the statute start in case the security is

in the hands of the court or receiver?
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He cannot act until he finds it is necessary to use

the asset, for if it would not have been needed to payi,

registered policyholders it would have to be returned tO|

Mississippi Valley Life Insurance Company or the receiver^

who is holder of legal title or his successor or assigns.

It was not until February, 1937, that it "appeared

to the court that the assets now in the hands of thelij

receiver are insufficient to pay all claims, etc," (Ex-

hibit B, Tr. p. 50). So until the court determined it

was necessary to sue we had no right to sue Mississippiij
ii

Valley Life Insurance Company, and we filed suit March

22, 1937.

Coamhs v. Central H. & A. S. Co., 207 111. App.

396.

Coram v. Davis, 95 N. E. 298, 209 Mass. 229.

Assessments against stockholders for unpaid capital!

are not due until call. j

In re Phoenix Hardware Co. (C. C. A. 9th) 249

Fed. 410.

Our position is much the same.

See also:

Scovil V. Thayer, 105 U. S. 143, 26 L. Ed. 968.

Hall v. Ballard, (C. C. A. 4th) 90 F. (2d) 939.

Blackburn v. Irvine, (C. C. A. 3d) 205 Fed. 217.

Kirschler v. Wainioright, 255 Pa. 525, 100 Atl'

484.

There is a good brief note under this case.

L. R. A. 1917C, 397.

Statute of limitations in this situation was disn

cussed by Mr. Justice Day who said the cause of action:

did not accrue until the receiver could sue upon thai

assessment.

Bernheimer v. Converse, 206 U. S. 516, 51 L. Ed,

1163, 1176.
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It should be remembered that the superintendent of

insurance of New Mexico and also the appellant as re-

ceiver were charged with a specific trust and duty in

the assignments, which were (Tr. p. 76):

j

"To ]?ave and to hold said securities for the pur-

pose of satisfying just claims o'f any policyholder in

case of possible default of said first party in the mat-

I

ter of satisfying the same."

I Neither the superintendent of insurance nor the re-

ceiver was entitled to receive the interest or the rents

or profits of the land, nor were they entitled to its pos-

session until the court said it was necessary to pay claims

and upon demand being made as alleged in Paragraph

XXIV, to which no reply was made, no denial of any

right was asserted by anyone to our claim.

So as to get the benefit of the plea of laches there

must be some material harm to the defendant, and there

is none, but on the contrary they have had the benefit

of the use of the place without payment of interest, rental

or anything.

Hauchett v. Blair, (C. C. A. 9th Circuit) 100

Fed. 817.

We, therefore, ask that this court reverse the holding

of the district court and overrule the motion to dismiss,

and render such judgment with reference to limitations as

to the court may seem just and right.

Wherefore, appellant, John T. Watson, liquidating

receiver, prays the court to reverse the judgment of the

United States District Court for the District of Arizona,

filed March 24, 1939, in the above-styled and numbered

cause, for the reasons and upon the authorities set out

in the specifications of error herein, for appellant feels

that he has a good, valid, equitable lien upon the prop-
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erty, that he has title and the right to sue thereon, and

that his claim is not barred by either limitation or laches,

and respectfully requests this court to render such judg-

ment in the premises as may seem just and right.

J[/iAuC<<^A\^^J^^
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STATEMENT

Appellant's statement of pleadings and facts con-

tains a recital of the allegations of the Bill of Com-
plaint and of the points raised on appellees' motion



to dismiss. The statement correctly details the al-

legations of the complaint, but inasmuch as there

was no trial upon the merits, the facts must be con-

sidered as alleged facts and not as proven facts.

Appellant has based his assignments of error on

the points raised by appellees in their Motion to Dis-

miss the Bill of complaint, and we will, therefore, pre-

sent our argument in the order of appellant's pre-

sentation. For the convenience of the Court, we will

set the assignment up as a prefix to our argument
on the assignment.

FIRST ASSIGNMENT OF ERROR

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint shows upon its face that plain-

tiff has not legal capacity to sue.

ARGUMENT
Appellant asserts his right to maintain this suit

by virtue of his appointment by the District Court

of the County of Santa Fe, State of New Mexico, as

Liquidating Receiver of and for the Superintendent

of Insurance of the State of New Mexico.

He also claims to be vested with title to securities

deposited with the Superintendent of Insurance by

the Mississippi Valley Life Insurance Company, now
insolvent, as security for the payment of policy-

holders of the National Life Insurance Company of



the Southwest, by virtue of an assignment to him of

said securities by the Superintendent of Insurance

of the State of New Mexico.

The record does not show and the appellant does not

claim, that he was Receiver of the Mississippi Val-

ley Life Insurance Company, the owner of the secur-

ities deposited with the Superintendent of Insur-

ance; he claims to be, and sues as Receiver of and
for the Superintendent of Insurance.

Appellant is a Chancery Receiver appointed as such

by a County Court of the State of New Mexico. As
such he has no capacity or jurisdiction to sue in the

Courts of Arizona, even though the Court appoint-

ing him attempted to confer that right upon him. The
leading case on the subject, and one which is still

recognized as authority, is Booth vs. Clark, 17 How-
ard (U. S.), 322, where it is held that a receiver is

an officer of the Court which appoints him, and in

the absence of some conveyance or statute vesting

the property of the debtor in him, he cannot sue in

courts of foreign jurisdiction, upon the order of the

court which appoints him, to recover the property of

the debtor.

On page 22 of his brief appellant asserts that prac-

tically unanimous are the decisions that hold that for-

eign chancery receivers have the right to sue in a
foreign state if no rights of citizens of that state are



involved. In support of this assertion the following

Federal decisions are cited: Ashcroft vs. Bream
(Penn.), 51 Fed. (2d) 301; Good vs. Deer (Wis.),

Jp6 Fed. (2d) Ully and Seested vs. Bonfils (Colo.), 33

Fed. (2d) 185. These cases show the rule, at least

in the Federal Courts, to be contrary to the appel-

lant's contention.

In the Ashcroft case the Court states:

**As to the jurisdiction of this court to enter-

tain the action. A receiver appointed by a court

of one state or jurisdiction cannot maintain a

suit in another state or in another jurisdiction;

he is confined to the jurisdiction of the court

which appoints him."

In the Good case the Court says:

"It is settled law of the federal courts that a

chancery receiver has no title to the property in

his possession, and he has no power whatever

to maintain an action in a state other than that

in which his appointment is made. He is strict-

ly a creature of the court which appointed him,

and his jurisdiction cannot exceed that of the

court which created him."

And in the Seested case:

"Speaking generally, the rule in the federal

court is that a receiver appointed by a court of



chancery has no legal status outside the terri-

torial jurisdiction of the court appointing him,

but, by comity, the authority of receivers ap-

pointed in one state is often recognized by courts

of another state, within whose jurisdiction they

may seek to exercise their powers * * *. The
question is becoming more and more one of dis-

cretion rather than jurisdiction."

A recent decision of the Circuit Court of Appeals,

for the Ninth Circuit, following the doctrine an-

nounced in Booth vs. Clark ^ supra, is found in Oakes

vs. Lake, 67 Fed. (2d) 728, and affirmed as to the

doctrine by the United States Supreme Court in Oakes

vs. Lake, 290 U. S. 59, 78 L. Ed. 168. While the rule

in most of the State Courts follow the Federal rule,

some of them hold that a Chancery Receiver may sue

in a foreign State by comity. But even in these States

the holding is practically unanimous that a Chancery

;
Receiver cannot sue in a foreign jurisdiction as a mat-

1
ter of right, but only by comity. Such is the ruling

I in the cases from State courts cited by appellant.
i

Appellant states on page 22 of his Opening Brief

1 that he presented a petition in the lower Court pray-

ing for leave to sue. An unsigned, undated and us-

verified petition is set out in the Transcript on pages

3 to 11, inclusive, but nowhere in the record does it

show that leave to sue was granted by the Court. We
know of no such leave having been granted. Even
if leave to sue had been granted by the Court, the

granting of such leave would not be conclusive; 53



C. J. 31^2, Sec. 55U. The Court had the authority to

dismiss upon the ground that permission to sue was
not granted in the first instance, or if granted, it

was improvidently granted.

Appellant again contends that even if he did not :l

have the right or permission to sue by virtue of his \

appointment as a Chancery Receiver, he has title

to the securities sued on and therefore may sue as

trustee of an express trust without the consent of

the Arizona Court. The appointment of appellant as (

Receiver of and for the Superintendent of Insur-

ance did not purport to, and could not, vest title to

the securities in him. Appellant claims that the Su-

perintendent held the securities as trustee for the

holders of registered policies of the National Life In-

surance Company of the Southwest. If he was trus-

tee of these securities, the Court had no power to

take the property out of his hands and appoint a

receiver, except upon proof 'of misconduct or other

causes which justify his removal; Perry on Trusts

and Trustees^ 7th Ed., Sec. 59 J/,, page 1007; Chicago

T. & T. Co. vs. Zinser (III), 105 N. E. 718.

Nor could the Superistendent of Insurance assign

or delegate his trust to the Receiver:

"The duties and powers of trustees cannot be

delegated to others, unless there is express au-

thority for that purpose given in the instrument

creating the trust."



Perry on Trusts & Trustees, 7th Ed., Sec. 287,

Page 508.

In the case of Seely vs. Hill U9 Wis. U73, 5 N. W.
940, a bond was given to the president of a bank and

his successors in office, as trustee, to pay past indebt-

edness of the bank. The bank subsequently became fi-

nancially embarrassed and made an assignment to

one. Dodge, for the benefit of creditors. After the

assignment the president assigned the bond to Dodge.

The Court stated that the bond might or might not

go to the assignee, Dodge, as a part of the securities

for the outstanding indebtedness of the bank, but

holds

:

"The law, however, is very clear, that the of-

fice and duties of a trustee being a matter of

confidence, cannot be delegated by him to an-

other, unless an express authority for that pur-

pose be conferred on him by the instrument
creating the trust.

"This principle is elementary, and has only

one exception, and that is where the trustee dele-

gates the trust to another, with the consent of

the sestui que trust, and all other parties in-

terested in the trust."

Assuming, for the purpose of this argument, that
the County Court of Santa Fe, New Mexico, had a
right to appoint appellant Receiver over the securi-

ties which had been assigned to the State of New
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Mexico, the attempted assignment of the securities

by the Superintendent of Insurance adds nothing to

appellant's authority to sue thereon. If the Court of

New Mexico had authority to appoint appellant Re-

ceiver over the scurities, such appointment would not

invest appellant with title to the securities and he

could not sue thereon as an owner.

We do not question that a Statutory Receiver who
acquires title by virtue of a statute, may ordinarily

sue in a foreign jurisdiction, or that a trustee of an

express trust may sue in his own name. Such is the

holding in Relf vs. Rundle, 103 U. S. 222 y and Bern-

heimer vs. Converse^ 206 U. S. 516, cited by appel-

lant. We contend, however, that the record does not

show appellant to be either a statutory receiver, an

owner, or a trustee of an express trust.

The cases of Holloway vs. Federal R. L. Ins. Co.y

21 Fed. Supp. 516, and Hobbs vs. Occidental Life Ins.

Co., 87 Fed. (2d) 380, cited by appellant do not sup-

port his contention. In these cases the Court does

not hold that a receiver of the Superintendent of In-

surance has a right to the securities, but that the

Liquidating Receiver of the insolvent corporation has

the right to administer them.

As we interpret the Statutes of New Mexico, by

authority of which the securities were deposited (Ex-

hibit A, Tr. 48; Exhibit D, Tr. 54) the Superintend-

ent of Insurance was a mere depositary of the securi-

ties. And as we interpret the assignment of securi-



ties by the Mississippi Valley Life Insurance Com-
pany (Exhibit J, Tr. 74), which was the only as-

signment is- force after the reinsurance agreement

by which the Mississippi Valley Life Insurance Com-
pany took over the assets of the Two Republics Life

Insurance Company and assumed all outstanding

policies, including those of the National Life Insur-

ance Company of the Southwest, the only authority

the Superintendent had over the securities was to

hold them and in case they were about to become
barred by statute, or doubtful as to sufficiency, to

tender them back to the assignee and require other

securities to be deposited in lieu thereof.

SECOND ASSIGNMENT OF ERROR

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint did not state facts sufficient

to constitute a cause of action against said defendants,

because it does not allege any amount due the policy-

holders for whose benefit and security the alleged securi-

ties were deposited with the superintendent of insurance

of the State of New Mexico, or any amount sought to

be recovered.

ARGUMENT
Appellant does not allege in his complaint what

amounts or that any amounts are due to the policy-

holders of the National Life Insurance Company of

the Southwest, for whose benefit the alleged securi-

ties sought to be foreclosed were assigned to the State
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of New Mexico. We know of no rule which permits

the foreclosure of a mortgage or other securities un-

less there is some certain sum due, or to become due,

to the beneficiaries for whose benefit the mortgage or

deposit of securities was made. The complaint, in

order to state a cause of action, must state that there

are policyholders in existence who are entitled to be

paid out of the securities and the amount that the

securities are obligated for. The complaint in the

instant case does neither.

The case of Coambs vs. Central Health & Accident

Securities Co.y 207 III. App. 396, is exactly in point.

In that case suit was brought to foreclose certain

securities deposited with the Superintendent of In-

surance of the State of Illinois for the benefit of

policyholders. The policies had been reinsured by the

defendant company as have the policies of the Na-

tional Life Insurance Company of the Southwest by

the appellee. Republic Life Insurance Company of

Dallas, Texas, in the instant case; the Court says:

^'Presumably, through these reinsurance con-

tracts the Royal was relieved of all liability, and

the fact that no policyholder has intervened in

this suit strongly indicates that there is no out-

standing liability.

"We think that it was for the superintendent

to show the existence of bona fide policyholders

having liens, if any such there were."
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The court then quotes with approval from Falken-

hack vs. Patterson, U3 Ohio 359, 1 N. E. 757, as fol-

lows:

*'An action was brought by the receiver of a

life insurance company organized under the laws

of Ohio to foreclose notes and mortgages which

had been deposited with the superintendent of

insurance of that state, under a statute with a

similar provision with the one at bar.

"The supreme court, reversing a decree of

foreclosure entered below and while holding that

the makers of the notes and mortgages were
estopped as to policyholders of the company, says

:

'But what, if anything, is due in this case

to policyholders? There is no finding or evi-

dence in the record from which we can as-

certain any specific sum. The court finds

that the liabilities of said company to policy-

holders and general creditors amount to $35,-

000 or more; * * *.

*It may be that no policyholder has a claim

secured by these deposits. Before these mort-

gages can be foreclosed there must be shown
some specific amount due, or that may become
due, on account of such policyholders, and
that such amount is a claim against this spe-

cific deposit.^
"
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In Seely vs. Hills (Wis.), 5 N. W. HO, the Court

was passing on a complaint which failed to state who

were entitled to participate in a bond deposited for

security or the amount of the liability to the bene-

ficiaries thereunder. The Court at Page 941 says:

"What was the character of this past due in-

debtedness which the obligers really assumed to

pay? What were the several amounts con-

stituting it, and who were the several creditors

of the bank to whom it was due and payable?

What was the nominal value of the assets, and

what were realized out of them to be applied to

their payment? In what respect and particu-

lars, and how, are these obligors in default, and

in what specific sum? These are the material

and important questions in this case, and they

are all unanswered by the complaint. Does the

plaintiff know these facts, or have information

of them? If not, he has no right to complain,

and shows no ground of action. A complaint for

specific relief, or for recovery, must state some

facts which show the default and liability of the

defendant, and this complaint states no such

facts."

Appellant contends that neither liability nor the

amount of liability need be stated in the complaint

because the order of Judge Chavez of the County

Court of Santa Fe County, New Mexico, is conclus-

ive. The order of Judge Chavez could not be con-

clusive against the appellees because they were not
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parties to the action in which the order was made.

The cases cited by appellant have to do with stock

assessments. There is no similarity between liabil-

ity on a stock assessment and liability under a de-

posit for security.

The stockholders' liability for an assessment is a

statutory liability, and the assessment and collection

is controlled by statute; Bernheimer vs. Converse,

206 U. S. 516, at page 529, 51 L. Ed. 1163.

But even in the case of a stockholders' assessment,

the amount must be determined by the Court or Comp-
troller, before the assessment becomes conclusive.

" * * * the order of assessment was conclusive

upon stockholders only in so far as it decided

the amount of assets or liabilities of the insol-

vent corporation, and the necessity of making
an assessment upon the stock to the extent and
in the amount ordered.'^

Bernheimer vs. Converse, supra, at page 528.

SEE ALSO: Kennedy vs. Gibson, 8 Wall. (U. S.)

U98, at Page 505; 19 Law Ed. A76;

Casey vs. Galli, 9U U. S. 673, at Page 677, 2U
Law Ed. 307.

Judge Chavez, in his order (Tr. 50) did not de-

termine and fix the amount of the liability against

the securities by reason of claims filed or to be filed

with the Receiver, and in fact did not specify that

any claims had been filed or were to be filed by the
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policyholders of the National Life Insurance Com-
pany of the Southwest, the parties for whose secur-

ity the deposits were made.

The liability under the policies of the National Life

Insurance Company of the Southwest had been as-

sumed by the appellee, Republic Life Insurance Com-
pany of Dallas, Texas, under the agreement between

that Company and the Receivers of the Mississippi

Valley Life Insurance Company, dated May 18, 1932

(Tr. 77-83). By this agreement there was a nova-

tion of liability by which the Republic Life Insur-

ance Company of Dallas, Texas, assumed the liability

of the Mississippi Valley Life Insurance Company as

to the policies of the National Life Insurance Com-
pany of the Southwest; Hobbs vs. Occidental Life In-

surance Co., 87 Fed. (2d) 380. If the Republic Life

Insurance Company of Dallas, Texas, had defaulted

under its assumption and reinsurance agreement, the

complaint should state the amount of such default and
the parties who have suffered by the default.

Again the complaint does not allege what, or if

anything, was due from the Wallaces under the ex-

ecutory contract which is sought to be foreclosed.

THIRD ASSIGNMENT OF ERROR

The trial court erred in sustaining the motion to dismiss

the first amended bill of complaint, holding in substance

that said complaint did not state facts sufficient to con-

stitute a cause of action against said defendants, for
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the reason that said complaint does not show any law-

ful right or ownership in the plaintiff to the alleged

securities, or lien sued on and sought to be foreclosed,

or right or authority to maintain any action against said

defendants, or any of them, for recovery thereunder or

foreclosure thereof.

ARGUMENT
Paragraph XVI of the amended complaint (Tr.

37) alleges that on the 18th day of May, 1932 the

Receivers of the Mississippi Valley Life Insurance

Company entered into a contract with the appellee,

Republic Life Insurance Company of Dallas, Texas,

by which appellee agreed to assume the policy obliga-

tions of the Mississippi Valley Life Insurance Com-
pany, including the registered policies issued by the

National Life Insurance Company of the Southwest.

The agreement referred to is attached to the com-
plaint and marked "Exhibit K" (Tr. 77).

Section 3 of the agreement (Tr. 79) contains the

following clause:

"On all policies which are secured by deposit

with the Insurance Department of the State of

New Mexico the party of the first part shall be

entitled to receive from said Insurance Depart-
ment of the State of New Mexico, securities now
on deposit to the value of the reserve of the

policies on which said party of the first part as-

sumes liability hereunder and the policyholders
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accept such assumption, and said party of the

first part shall, with the consent of the Insur-

ance Department of the State of New Mexico

be entitled to have said reserves credited to it

in such manner as the Insurance Department of

the State of New Mexico shall approve and said

Alvin S. Keys, Receiver, shall be entitled to the

reserves on deposit with the said Insurance De-

partment of the State of New Mexico, in excess

of the claims which are against said deposit."

Alvin S. Keys, mentioned in the agreement, was the

Liquidating Receiver of the Mississippi Valley Life

Insurance Company by appointment in the State of

Illinois, the State in which said Mississippi Valley

Life Insurance Company was incorporated.

In the case of Hobbs vs. Occidental Life Ins. Co.,

supra., a situation was presented similar to the sit-

uation in the case at bar. There the Occidental Life

Insurance Company of California assumed the obliga-

tions of the policies issued by the Federal Reserve

Life Insurance Company of Kansas. In an action

brought by the Occidental Life Insurance Company
to obtain possession of securities held by the Insur-

ance Commissioner of the State of Kansas as security

for the policyholders of the Federal Reserve Life In-

surance Company of Kansas, the Court ordered the

Commissioner to turn the securities over to the Occi-

dental Life Insurance Company. In passing upon
the status of these securities, the Court says:
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"The contention to which the commissioner de-

votes extended argument is that the reinsured

policies are still in effect and will remain so

until they are terminated by death, withdrawal

of surrender value, or default in payment of

premiums. As previously stated, the statutes in

Kansas require the deposit of securities, author-

ize substitution and permit the withdrawal of

excesses over policy liabilities. And in obedience

to the mandate contained in Sec. 40-407, these

policies each bear a certificate signed by the com-

missioner certifying that its security be a pledge

of bonds or notes and mortgages on real estate

deposited with the treasurer in an amount equal

to the full legal reserve; but it does not follow

from these provisions of the statutes and cer-

tificates that the policies are now in force, in

the sense that the commissioner is required to

retains the security. It is well settled that upon
the adjudication of insolvency and the appoint-

ment of a receiver on May 22, the policies of the

Federal Reserve were terminated as enforcible

obligations for their respective face amounts, and
the holders became creditors, each for an amount
equal to the then value of his policy with the

right to participate pro rata in the assets in re-

ceivership. * * * The privilege of participating

in such assets was the only right which the hold-

ers had upon the adjudication of insolvency until

the reinsurance agreement became effective."
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As we view the situation here, the appellee, Re-

public Life Insurance Company of Dallas, Texas,

owned the securities to the extent of the legal reserve

of the policies of the Mississippi Valley Life Insur-

ance Company, the Two Republics Life Insurance

Company, and the National Life Insurance Company
of the Southwest, assumed and reinsured by it, and
that the overplus, if any there was, was to be turned

over to the Liquidating Receiver of the Mississippi

Valley Life Insurance Company. How the securities

were to be administered is not stated in the reinsur-

ance agreement, but it seems to us that is a matter

entirely between the Republic Life Insurance Com-
pany and the Liquidating Receiver of the Mississippi

Valley Life Insurance Company. The authority of

the superintendent over the securities and his duties

pertaining thereto had terminated.

In Hollomay vs. Federal Reserve Life Ins, Co. 21

Fed. Supp. 516, at Page 518 it is said:

*'A paramount question arises as to how the

Superintendent of insurance can apply the secur-

ities now held by him. He is not an executive

receiver; he is not authorized to liquidate the

company; and moreover the Federal Reserve is

no longer a going concern. It was his duty to

hold securities while the company was doing

business, and to do so, as trustee for policyhold-

ers in Missouri. * * *
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"The responsibility of the superintendent of

insurance as an executive officer is completely

discharged when a court, whose duty it is to

administer the estate, calls for a surrender and
delivery of such assets.'*

The fact, if it be a fact, that the policyholders of

the National Life Insurance Company of the South-

west may have a preferred right to the securities here

involved does not change the situation; for, as stated

in Holloway vs. Federal Reserve Life Ins. Co., swpra:

at page 518:

"Granted that such securities are impressed with

a lien, the court must be trusted to hold a dispo-

sition to enforce such lien."

It will be noted in the Holloway case, that the Re-

ceiver to whom the securities were awarded was the

Liquidating Receiver of the insolvent corporation;

he was not, as in the case at bar, a Receiver of and
for the Superintendent of Insurance, the holder of the

deposit. Both the Hobbs and the Holloway cases hold

that the Superintendent of Insurance, upon insolvency

of the company which deposited the securities, lose

all rights thereto and all authority to administer the

same, and that his only remaining duty is to turn
them over to the Liquidating Receiver of the insolvent

insurance company, and that they are to be adminis-
tered by the Liquidating Receiver, subject to any pre-

ferred lien of the policyholders for whose benefit such
securities were deposited. This being the rule, the
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Superintendent of insurance would have no power
or authority to assign the securities to a receiver ap-

pointed solely for the administration of the securities.

It is contended by appellant that appellee, Republic

Life Insurance Company of Dallas, Texas, had no

right to the securities, notwithstanding the agreement

''Exhibit K" entered into between it and the Liquidat-

ing Receivers of the Mississippi Valley Life Insurance

Company, save and except under such terms as the

Superintendent might impose. Under the rule laid

down in the Hobbs and Holloway cases, the Liquidat-

ing Receivers of the Mississippi Valley Life Issur-

ance Company had the right to administer these

securities. The Receivers, under authority of the

Court of the domicile of the corporation, turned them

to the Republic Life Insurance Company of Dallas,

Texas, in consideration of the assumption by the Re-

public Life Insurance Company of the outstanding

policies of the National Life Insurance Company of
|

the Southwest, to the value of the reserves of said

policies. The right to receive the securities to the

value of the reserves is positive. The manner of the

application of credit of the reserves to it is the only

thing left for the approval of the Superintendent

of Insurance.

It is apparent from the complaint that, by reason

of the reinsurance contract, some one in authority
j

transferred the escrow contract upon which the suit

at bar is based, to Republic Life Insurance Company,
j

for it is alleged in Paragraph XVII of the Complaint ^
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(Tr. 38) that "on August 22, 1932, one, E. H. Banta,

claiming to be the owner of the lands aforesaid by

transfer of the escrow contract aforesaidy by Republic

Life Insurance Company of Dallas ^ Texas. <* * * *

commenced suit in the Superior Court of Maricopa

County, Arizona, against A. 0. Pelsue as Receiver

of the Mississippi Valley Life Insurance Company
* * * which resulted in a certain decree dated August

22, 1932 adjudging said Banta to be the owner in

fee simple of the lands aforesaid and ordering said

Receiver to execute to said Banta a deed therefor."

It is apparent from the above recital that the es-

crow contract was one of the muniments of title by

which Banta established his title in fee simple in the

Superior Court to the premises described in the es-

crow contract and involved in this suit. Inasmuch

as the Court quieted title in Banta it must be pre-

sumed that satisfactory evidence was presented to

the Court, not alone showing a proper transfer of

the escrow contract to Banta by the Republic Life

Insurance Company, but by a proper transfer from
the proper authority to the Republic Life Insurance

Company, his predecessor in ownership. After the

entry of the decree quieting title in Banta, the Re-

public Life Insurance Company and Grace V. Rowell

(formerly Wallace), individually and as Executrix

of the Estate of James Q. Wallace, conveyed what-
ever interest they might have in the property to

Banta (Tr. 39).
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FOURTH ASSIGNMENT OF ERROR

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, holding in sub-

stance that said complaint does not state facts sufficient

to constitute a cause of action against answering defend-

ants, for the reason that it shows upon the face of said

complaint that the alleged securities sued on and sought

to be foreclosed do not constitute an equitable lien, or

mortgage, or any lien or mortgage, against the prop-

erty described in the complaint and against which said

securities are sought to be foreclosed.

ARGUMENT
The alleged securities which appellant seeks to

have decreed to be an equitable lien upon the lands

described in the complaint (Paragraph VII, Tr. 30),

and which he seeks to foreclose, consist of an escrow

of an executory contract of sale and reciprocal deeds

between the Two Republics Life Insurance Company
as vendor and James Q. Wallace and Grace V. Wal-
lace as vendees.

After alleging the execution and escrow of the

contract and the warranty deed from the Two Re-

publics Life Insurance Company to the Wallaces, and
the quit-claim deed from the Wallaces back to the

Two Republics Life Insurance Company, the com-
plaint recites (Tr. 32)

:

"And it was provided by said executory con-

tract that upon performance of the terms and
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conditions of said contract by the said Wallaces

to be performed, said Salt River Valley Trust

and Savings Bank, escrow holder aforesaid,

should deliver to said Wallaces the warranty

deed aforesaid ; and it was further provided that

if said Wallaces should make default in the terms

and conditions of said contract by them to be

performed, said escrow holder should return to

said Two Republics Life Insurance Company the

warranty deed aforesaid, and to deliver to said

Two Republics Life Insurance Company the

quit-claim deed aforesaid.

The escrow contract is in the form customarily

used in Arizona and many of the western states for

many years, and is nothing more than an agreement

to convey if and when the purchase price has been

paid in accordance with the terms of the agreement,

and is forfeitable for default in making the payments.

The Arizona Legislature has recognized this method
of sale by passing an Act relieving the purchaser

against unconscionable forfeiture by providing a pe-

riod of default necessary before such forfeiture can

be enforced. Paragraph 2781, Revised Code of Ari-

zona, 1928, provides:

''A forfeiture of the interest of the purchaser

in default under a contract for the conveyance

of real property may be enforced only after the

expiration, after such default, of the following

periods : Where the purchaser has paid less than
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twenty per cent of the purchase price, thirty

days; where the purchaser has paid twenty per
cent, or more, but less than thirty per cent, of

the purchase price, sixty days, etc."

Under a contract and escrow, such as the one in-

volved in this suit, title to the property does not

pass until delivery out of escrow.

**The general rule is that the instrument de-

posited does not become a deed and operate to

convey the title until the second delivery, or, per-

haps, more accurately speaking, until the per-

formance of its conditions."

Foulkes vs. Sengstaken 83 (Ore.), 118 y 163 Pac.

311, at Page 3U.

This is the rule in Arizona:

"As we understand the defendant, he in effect,

contends the transaction as it is described in the

writing, was a sale of the ranch property by

plaintiff to him. But that cannot be, since a

sale imports an actual transfer of title from the

grantor to the grantee. Here the deed of con-

veyance was placed, as the agreement provided

it should be, in escrow along with the agreement,

with the understanding that the escrow keeper

should not deliver it to the grantee until his

notes were paid. There was therefore only an
agreement to sell the premises or a contract to

be performed in the future, which in its very
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nature might not have been completed because of

breaches, or recisions, or releases, that might

occur.

Lewis vs. Rouse, 29 Ariz. 156, 2U0 Pac. 275, at

Page 276.

"The deed which she and her husband execut-

ed to Dameron had not been delivered when she

died but was held in escrow, and consequently

the legal title had not passed to him but re-

mained in Mollie Potts Kennedy (grantor) dur-

ing her lifetime as security for the unpaid pur-

chase price and at her death went to Mrs. Snow."
Snow vs. Kennedy, 36 Ariz. U75, 286 Pac. 930,

at Page 932.

The legal title not having passed to the Wallaces

under the escrow contract, there was no title in them
which could be mortgaged or upon which a mortgage
could be imposed by a court of equity.

In American Mtg. Co. vs. Logan, 90 Colo. 157, 7

Pac. (2) 953, at Page 954, the mortgage company
purchased a tract of land from the Logans under a
contract of sale similar in effect to the contract of

sale in the case at bar. The mortgage company con-

tended that the contract created a mortgage and must
be foreclosed as such ; the Court says

:

"The contention of the mortgage company is

that the transaction created between the mort-
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gage company and the Logans the relation of

mortgagor and mortgagees, and therefore that,

in order to foreclose the company's rights, there

must be a judicial foreclosure as in the case of

mortgages, with the accompanying statutory

right of redemption. With that contention we
do not agree."

Continuing, the Court holds that there can be no

mortgage unless the mortgagor has some real estate

to pledge, in the following language, found on yage

95J,:

"It is next argued that the contract must be

treated as an equitable mortgage, but there can

be no mortgage of any kind unless the mortgagor

has some real estate to pledge. This the de-

fendant did not have. Whatever rights, either

legal or equitable, he had in the land did not af-

fect the contract in question in its character as

an agreement to purchase. Being such an agree-

ment, the plaintiff had the right to proceed un-

der the unlawful detainer act."

SEE ALSO: Schiffiner vs. Chicago T. & T. Co., 79

Colo. 2U9, 2U Pac. 1012;

A conveyance in escrow is not a mortgage:

"The defendant expressly pleaded that it was
an escrow; and hence there can be no room for



27

the contention that the instrument should be

treated as a mortgage."

Foulkes vs, Sengstaken, supra, at Page 31U,

Under an escrow contract the vendor does not have

a lien for the purchase price. His security is the

title to the land. In Snow vs. Kennedy, supra, prop-

erty was contracted to be sold by deeds in escrow

such as in th0 case at bar; the Arizona Supreme
Court on page 933, adopts the rule stated in Pome-
roy's Equity Jurisprudence (3d Ed.), Sec. 1260, as

follows

:

" * * * the vendor of real estate before con-

veyance, 'although possession may have been de-

livered to the vendee, and although under the

doctrine of conversion the vendee may have ac-

quired an equitable estate, * * * retains the legal

title, and the vendee cannot prejudice that legal

title, or do anything by which it shall be di-

vested, except by performing the very obligation

on his part which the retention of such title was
intended to secure—namely, by paying the price

according to the terms of the contract. * * * in

case of a contract for sale before conveyance, the

vendor has the legal title, and has no need of

any lien; his title is a more efficient security,

since the vendee cannot defeat it by any act or

transfer to or with a bona fide purchaser.'

"

The only case cited by appellant in support of his
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contention that the escrow contract here involved,

constituted an equitable mortgage, is Nixon vs. Marr,

190 Fed. 913. That case is decided upon the theory

that the retention of the legal title by the vendor was
merely as security, and that he was entitled to treat

the contract as a mortgage. The opinion cites Smith
vs. KircheneVj 7 Okla. 166, 5U Pac. J^39, and Lewis vs.

Hawkins, 23 Wall. 119, 23 Law Ed. 113, as author-

ity. Both of these cases involve title bonds. A dif-

ferent rule applies in the case of a title bond than

does in the case of an ordinary contract of sale in

escrow. There is a dissenting opinion is the case by
Justice Sanborn following the rule announced in the

above cases. The rule which prevails in Arizona.

Appellant asserts on pages 33 and 34 of his brief

that the deposit of title papers has always been, even

in England, regarded as creating an equitable mort-

gage. Here the facts do not constitute a deposit of

title papers. Under the doctrine that the deposit of

title papers creates an equitable lien upon the title

of the borrower, the title papers referred to are un-

recorded documents by which the borrower obtains

title. In this case it would be unrecorded deeds by

which the Two Republics Life Insurance Company
and the Mississippi Valley Life Insurance Company
obtained title to the property in question. It does not

refer to the deed executed by the borrower to the

escrow purchaser.

However, this doctrine does not prevail in Arizona

and only prevails in a few of the far eastern states.
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"It is a rule of long standing in England that

an equitable mortgage on land is created by the

mere deposit of title deeds as security for a debt.

This rule grew out of the fact that there was no

general system of registration in that country

and the system of conveyancing rendered it

necessary to have possession of the muniments
title. In the United States a few courts seem to

have accepted the English doctrine but it is re-

jected in most jurisdictions as having been super-

seded by the system of registration of land titles

which prevails in this country."

19 R. C. L. 277, Section U8,

SEE ALSO: U C. J. 309, Sec. 62.

Aside from this, the contract and deeds were not

deposited with the Insurance Department of the State

of New Mexico in trust, as contended by appellant.

They were deposited in escrow. The Insurance De-

partment was merely agent for the vendor and ven-

dees. The Insurance Department had no control or

authority over the documents other thas to deliver

them to the vendees in case of full payment of the

purchase price or to redeliver them to the vendor in

case of default in payment of the purchase price.

If it be appellant's theory that the assignment con-

stituted an equitable mortgage, that theory is equal-
ly untenable.
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In the first place the vendor not having a lien or

right to a lien upon the property as security for the

payment of the purchase price, it could not assign

something it did not have, and in the second place,

the assignments do not purport to impress a lien upon

the land itself.

The assignments under which appellant asserts

title to the alleged securities and his right to main-

tais this suit, is one from the Two Republics Life

Insurance Company to the State of New Mexico, de-

scribed in Paragraph VII of the Complaint (Tr. 32),

and set forth in "Exhibit F" (Tr. 62), and one from

the Mississippi Valley Life Insurance Company to

the State of New Mexico described in Paragraph XIV
of the Complaint (Tr. 36) and attached to the com-

plaint as Exhibit'^J" (Tr. 75).

These assignments make no reference whatsoever

to the land but only refer to the purchase price to be

paid for the land. The interest of the Two Republics

Life Insurance Company and the Mississippi Valley

Life Insurance Company in the land itself was not

assigned or conveyed, and there is nothing in the

wording of the assignments from which it can be in-

ferred that it was the intention of the assignors to

create or to assign to the State of New Mexico a lien

upon the land itself. The assignment refers to the

purchase price payments only.

While it is true that no precise legal terminology

is required to enable a court of equity to impress an
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equitable lien against property, it is always an essen-

tial that the instrument show it was the intention of

the parties to give a security for a debt or obliga-

tion upon some particular property.

In Neiv Orleans Nat. Bank vs. Adams, 109 U. S.

211, at Page 21U, 27 Law Ed. at Page 911 it is said:

*'While it may be conceded that no precise

form of words is necessary to constitute a mort-

gage, yet there must be a present purpose of the

mortgagor to pledge his land for the payment of

a sum of money, or the performance of some
act, or it cannot be construed to be a mortgage."

In Smith vs. Rainey, 9 Ariz. 362, 83 Pac. 1^63, at

Page Jp6Jf, it is said:

"The intention must be to create a lien upon
the property, as distinguished from an agree-

ment to apply the proceeds from the sale of it

to the payment of the debt."

In Vaniman vs. Gardner, 99 III. App. 34-5, at

page 31^8, it is said:

"While, as a general rule, any written con-

tract entered into for the purpose of pledging

property or some interest therein as security for

a debt, which is informal or insufficient as a

common law or statutory mortgage, but which
shows that it was the intention of the parties

that it should operate as a cJmrge upon the prop-
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erty, will constitute an equitable mortgage and

may be enforced as such in a court of equity,

yet a mere promise to pay out of the proceeds

of the sale of the property is not sufficient to

create an equitable mortgage upon the property

itself/'

SEE ALSO: Barber vs. Toomey, 67 Ore. A52, 136

Pac. 3Ip3, at Page 31^6.

And the intention must be ascertained from the

terms of the instrument itself:

"For the purpose of ascertaining the intention

of the parties, resort must be had, first, to the

instrument itself."

Stephen vs. Patterson^ 21 Ariz. 308, 188 Pac.

13ly at Page 132;

"Can parol testimony be admitted to aid

Wadgymar's imperfect agreement and make a

mortgage of it? We think not. That would be

in violation of the statute of conveyances, and

would be creating an incumbrance upon real

property by verbal testimony. It would be also

objectionable as adding to and varying the writ-

ten agreement of the parties by parol. It would

be virtually to make a contract for them. This

undertaking does not upon its face create a

mortgage upon real property."

Boehl vs. Wadgymar, 5U Tex. 589, at Page 592.
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SEE ALSO: Hibernian Bank vs. Davis, 295 III 537,

129 N. E. 5IfO.

The customary method, and the only method with

which we are familiar, by which a vendor in an es-

crow contract can secure a debt of his own by the

land specified in the contract, is for the vendor to

give a mortgage upon the land, subject to the rights

of the escrow purchaser, or to place a deed in escrow

from the vendor to his assignee of the contract, trans-

fering title to the assignee in case the purchaser

defaults in the payment of the purchase price. If

it had been the intention of the Two Republics Life

Insurance Company to give the security of the land

itself, to the State of New Mexico, one of these

methods would have been followed.

In Baum vs. Grigsby, 21 Cal. 172, at page 177,

the Court says:

"There is a marked distinction between the

lien of a vendor after absolute conveyance and
the lien of a vendor where the contract of sale

is unexecuted. In the latter case, the vendor

holds the legal estate as security for the pur-

chase money. He can assign his contract with

the conveyance of the title, and in such case his

assignee will acquire the same rights and be

subject to the same liabilities as himself."

The case of Jackson vs. Wenk, 22U Mich. 578, 19 Jf

N. W. 1000, is one in which Wenk purchased from
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Goetz by an executory contract of sale a tract of

land; the Court says:

"Wenk had but a contingent equitable interest

in the property, subject to cancellation for de-

fault in performance on his part at any time

until he paid the contract price in full. Only

by Goetz conveying the property and assigning

the contract to Jackson could Jackson become

owner of the contract with the power to perform

or enforce it."

On page 40 of appellant's brief it is stated that,

in the court below in which the case at bar was tried,

an identical contract with the one at bar was fore-

closed as a mortgage. Appellant is in error in this.

The case referred to involved a deed given as secur-

ity for a debt and which was construed to be a mort-

gage and foreclosed as such. We know of no case

in Arizona where a contract of sale, such as the one

at bar, has been construed to be a mortgage, equit-

able or otherwise, and foreclosed as such.

FIFTH ASSIGNMENT OF ERROR

The trial court erred in sustaining the motion to dis-

miss the first amended bill of complaint, upon the ground

and for the reason that the assignments of securities de-

scribed in the complaint and the instruments creating the

alleged indebtedness sued on were executed without the

State of Arizona, and that if plaintiff, or the superintend-

ent of insurance of the State of New Mexico, or the
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State of New Mexico, or any one, ever had any right to

sue on and enforce or foreclose the same, such right was,

at the time of the filing of the bill of complaint herein,

and is now, barred by the provisions of Subdivision 3,

Paragraph 2061, Revised Code of Arizona, 1928.

ARGUMENT
Under appellant's Fifth Assignment of Error three

propositions are raised; First, that the bar of the

statute is not available because the appellee Republic

Life Insurance Company of Dallas, Texas, and ap-

pellee, J. G. Vaughn, are nonresidents of the State

of Arizona; second, that the facts in the case at bar

raise a trust and that the statute does not run in

favor of a trust; and third, that the cause of action

did not accrue until the County Court of Santa Fe
County, New Mexico, made its finding that a suit to

foreclose was necessary.

As to the right of a foreign corporation to plead

the statute of limitations, the decisions are not uni-

form. The rule followed in the cases cited by appel-

lent is to the effect that a foreign corporation which

has not qualified to do business within the state can-

not plead the statute in any event. The majority

rule is that if the corporation has an agent in the

state upon whom service of process can be made, the

statute is available. Fletcher Cyc. Corp.y Permanent
Ed,, Vol. 18, Page 2^5, Sec. 8676. The matter has
not been passed upon by the Supreme Court of Ari-

zona.
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The reason for the majority rule is stated in Fletch-

er Cyc. Corp., Permanent Ed., Vol. 18, Page 253, Sec.

8676, as follows:

"The reason for the majority rule that absence

from the state and residence out of the state, in

the sense of a statute providing that if the per-

son against whom a cause action has accrued

shall be absent from or reside out of the state,

the time of his absence or residence out of the

state shall not be taken as any part of the time

limiting the commencement of the action, means
such absence and such nonresidence as renders

it impracticable at all times to obtain service of

process, so that while a corporation's technical

legal residence may be where it was created, the

residence and status for purposes of suit will

be where it can through its officers and agents

be reached by process.''

As we understand the foregoing statement, the only

purpose of the rule is that a creditor shall not be de-

prived of his right to sue and foreclose by reason of

inability to obtain service upon the debtor. If the

creditor is not deprived of this right, the reason for

the rule fails. In all the cases which we have ex-

amined in which a foreign corporation has been de-

nied the right to plead the statute, the foreign cor-

poration has been the debtor. In such case the

creditor would be deprived of his remedy of obtain-

ing a personal judgment by reason of his inability

to obtain personal service.
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In the case at bar the Wallaces (the alleged debt-

ors under the escrow contract) were at all times resi-

dents of Arizona. The appellee, Republic Life In-

surance Company, and the appellee, J. G. Vaughn,

were in nowise obligated under the contract and the

only necessity of their being made parties is that they

obtained an interest in the property subsequent to

the date of the alleged equitable mortgage. The Wal-

laces have been amenable to personal service at all

times and the Republic Life Insurance Company and

Vaughn have been amenable to substituted service

which is sufficient to test their rights to the prop-

erty if, as alleged by appellant, their rights are sub-

ject and subordinate to the appellant's alleged lien.

We have searched diligently but have not been able

to find a case in which this point has been directly

raised, but it seems to us that inasmuch as appellees

absence from the state did not deny the right of suit

and the obtaining of full relief, that the rule depriv-

ing them of the right to interpose the statute should

not apply.

It is stated in City of St. Paul vs. Chicago M. & St.

Ry. Co. (Minn.), J^8 N. W. 17, at page 21:

"The purpose of the statute of limitations in

allowing specified times for commencing actions

and in making exceptions to the running of such

times, is a practical one. It is to give the plain-

tiff what the legislature deemed a reasonable
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opportunity to seek a remedy. No mere theore-

tical absence from the state, not preventing in

anyway a full and complete remedy for the time

specified, can have been intended by Section 15."

There is no question but that Wallaces could

have pleaded the statute if they wished to, and there

is no question that if an original debtor or mort-

gagor fails to plead the statute that a subsequent pur-

chaser of the property may do so. Sanger vs. Night-

ingale, 122 v. S. 176; Ewell vs. Daggs, 108 U. S.

IJfS; Graves vs. Seifried (Utah), 87 Pac. 67U; 27 C,

J. 718, Sec. 33.

In the case at bar the appellee, M. J. Dougherty,

was at all times a resident and citizen of the State

of Arizona (Tr. 28) and there is no question as to

his right to plead the statute.

Second, the relation of trustee does not exist. As

we have hereinbefore shown, title under the contract

of purchase remained in the vendor. The circum-

stances were not such as existed in the case of Lewis

vs. Hawkins, 90 U. S. 119, 23 Law Ed. 113, cited by

appellant. In that case a title bond was given by

the vendor and in such case the vendor holds the title
;|

in trust for the vendee and the vendee is trustee for

the vendor as to the purchase price.

Third, the cases cited by appellant in support of
|

his contention that a cause of action did not arise
\

under the contract until the Judge of the County !
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Court of Santa Fe County, New Mexico, made his

determination that it was necessary to sue, are all

on stockholders' liability. In such case, of course

there is no cause of action until the Court or the

proper authority has determined that a stockholders'

assessment is necessary and fixes the amount there-

of. Such is not the case here however. Here, in-

stallment payments became due and payable under
the contract from January, 1924. The last install-

ment was due and payable in January, 1928. The
determination by the County Court of Santa Fe
County, New Mexico, made in February, 1937, that

it was necessary to sue on the contract could not in

anywise affect the running of the statute as against

the payments.

Further than this, under the rule announced in

Hobbs vs. Occidental Life Insurance Co., supra, upon
the insolvency of the National Life Insurance Com-
pany of the Southwest the policies of that company
were terminated as enforcible obligations for their

respective amounts and policyholders became credit-

ors each for an amount equal to the then value of

his policy. The right of action against these securi-

ties accrued at that time and the statute of limita-

tions would begin to run at that time. The liability

to which the securities could be subjected could have
readily been ascertained at the time of the insolvency

of the National Life Insurance Company of the South-
west by computing the then value of the outstanding
policies in New Mexico at that time or if it could
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not be determined at that time, it certainly could

have been determined at the time the Mississippi

Valley Life Insurance Company became insolvent in

1932, and the Republic Life Insurance Company of

Dallas, Texas, entered into the agreement with the

Receivers of the Mississippi Valley Life Insurance

Company reinsuring the policies of the National Life

Insurance Company of the Southwest.

Appellant asserts that the Superintendent of In-

surance was not guilty of laches. It appears to us

that he was guilty of gross and inexcusable laches.

The complaint does not disclose when the policies of

the National Life Insurance Company of the South-

west were registered, but it does show (Paragraph

VI, Tr. 30) that the Two Republics Life Insurance

Company took over the assets of the company and

assumed its policy obligations prior to the year, 1923.

The complaint further shows that the Two Republics

Life Insurance Company assigned the purchase price

payments under the Wallace contract on April 5, 1923

as security for the registered policyholders of the

National Life Insurance Company of the Southwest

(Paragraph VIII, Tr. 32). These payments became
due $1,000.00 January 16, 1924, $1,000.00 January

16, 1925, $1,500.00 January 16, 1926, $1,500.00 Jan-

uary 16, 1927, and $27,255.00 January 16, 1928 (Tr.i

56). Only the first two payments were made; $1,-'

000.00 in 1924 and $1,000.00 in 1925 (Tr. 90.) No
action was taken by the Superintendent until thisi

suit was filed on March 22, 1937.



41

We can assume that no interest or rents, or profits,

were collected by the Superintendent of Insurance

as it is stated on page 41 of appellant's brief that

neither the superintendent or the receiver was en-

titled to receive the interest or rents or profits. The

Suprintendent of Insurance must have known that

these purchase price payments and interest were not

being made to the Two Republics Life Insurance

Company or to the Mississippi Valley Life Insurance

Company for they had no right to collect them by

reason of their assignment.

On May 18, 1932 the appellee. Republic Life In-

surance Company, reinsured and assumed the liabili-

ties under the policies issued by the National Life

Insurance Company of the Southwest, the Two Re-

publics Life Insurance Company, and the Mississippi

Valley Life Insurance Company, and in considera-

tion thereof obtained an interest in the securities as-

signed to the State of New Mexico, including the

Wallace escrow agreement (Tr. 37). Banta quieted

title to the land in August of 1932 and a deed from
the Receiver to Banta was duly recorded (Paragraph

VII, Tr. 38). Mrs. Wallace deeded her equity in

the land on September 22, 1932 to Banta, which deed

was also recorded. The recording of these instru-

ments was constructive notice to the Superintendent

of Insurance.

During the period of twelve years from the time

the last payment was made under the contract to the

bringing of the suit, and despite the fact that the

last payment became due in 1928, no action was taken
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by the Superintendent of Insurance, either to tender

the securities back to the Two Republics Life Insur-

ance Company, or the Mississippi Valley Life In-

surance Company, or the Republic Life Insurance

Company, and demand new securities in lieu thereof,

or to proceed for the collection of the payments of

purchase price assigned. Such a state of facts does

not import such diligence as required in equity.

We respectfully submit that for the reasons shown,

the judgment of the lower court dismissing the Bill

of Complaint was correct and should be affirmed.

G. W. SILVERTHORNE

KENT SILVERTHORNE
Attorneys for Appellees.

311 Phoenix Nat. Bank Bldg.

Phoenix, Arizona
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WALLACE, WILLIAM H. WALLACE, A MINOR, ANNA LOUISE
WALLACE, A MINOR, R. L. DANIEL, CHAIRMAN OF THE
BOARD OF THE INSURANCE COMMISSION OF THE STATE OF

TEXAS, APPELLEES.

REPLY BRIEF OF APPELLANT.

To the Honorable Judges of the United States Circuit

Court of Appeals for the Ninth Circuit:

Appellant desires to reply to the answering brief of

the appellees filed in the above-styled and numbered

cause, and we hope by the reply to simplify the issues

so as to aid the court in arriving at their decision, and

to that end will reply to the assignments in their numeri-

cal order as set out in appellees' brief.



FIRST POINT.

Has appellant the right to bring this suit to foreclose

an equitable lien which stands against the property de-

scribed in our complaint?

The existence of the lien is not questioned by the

receiver of the Mississippi Valley Life Insurance Com-

pany, nor by Mrs. Rowell (formerly Mrs. Wallace), who

we allege are the record owners of the property, and by

joining everyone who makes some claim we feel that, all

necessary parties being before the court, the court can

determine the equities if we are allowed to proceed upon

the merits.

ARGUMENT AND AUTHORITIES.

So there is no question, it should be remembered,

that we claim ownership of the securities or indebted-

ness forming the basis of our suit:

1. By assignment from the insurance commissioner

of the State of New Mexico (see Exhibit C, Tr. pp. 51-53).

2. By the fact that we are the liquidating receiver

appointed by the District Court of New Mexico, by an

order adjudicating that "the assets are insufficient to pay

the claims now filed," so the appellant was by an order

vested with authority to bring this suit (Exhibit B, Tr.

p. 50).

3. That the receiver of the Mississippi Valley Life In-

surance Company was made a party defendant and he

admits not only our lien and claim, but also our owner-

ship of the lien, and further pleaded (referring to Ex-
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hibit K, Tr. p. 77, under which the appellees, Republic

Life Insurance Company, J. G. Vaughan, and M. J.

Dougherty, must claim if any claim they have):

"4. That he admits, as alleged in Paragraph

XVI, the execution on May 18, 1932, of the contract,

copy of which is attached to the bill of complaint

and marked Exhibit 'K,' with the defendant, Re-

public Life Insurance Company of Dallas, Texas, in

accordance with the order of the court dated May
18, 1932, in and by which said agreement said de-

fendant agreed to assume the policy obligations of

said Mississippi Valley Life Insurance Company, in-

cluding the aforesaid registered policies issued by the

National Life Insurance Company of the Southwest,

but charging against each policy so assumed a lien

in the amount of the whole legal reserve thereon,

and avers that said contract did not purport to or as

a matter of law did not affect or contemplate trans-

fer of title to the property described in the bill of

complaint, and further avers that said contract did

not affect the rights and lien of the superintendent

of insurance of the State of New Mexico but was

intended to be a contract of reinsurance only in ac-

cordance with the tenor and effect thereof, as this

defendant verily believes from the records" (Tr. pp.

21, 22).

And, also, we presented a petition (Tr. p. 3) on March

22, 1939 (Tr. p. 20), prior to filing the suit, and Judge

Ling granted us leave to bring the suit.

It should also be remembered that:

1. This is a suit to foreclose an equitable lien of

$32,000.00 on the property described in the bill of com.-



plaint (Tr. p. 3), and we merely attempted to make all

parties defendants who may assert some sort of a claim

to the land, and those who have not disclaimed have ad-

mitted our lien, except the appellees, The Republic Life

Insurance Company of Dallas, Texas, and M. J.

Dougherty, who filed motion to strike (Tr. p. 84).

2. Nowhere does either of the appellees assert

ownership of the land nor of the equitable mortgage un-

less it be through Exhibit K (attached to the complaint,

Tr. pp. 77-83), and under the second clause of paragraph \

number three, which provides in substance that appellee,

Republic Life Insurance Company of Dallas, recognizes

that there are securities now on deposit with the in-

surance department of the State of New Mexico, and

that the appellee shall be entitled to only the value of I

the reserves on the policies they assume, and then only

if the policyholders accept the assumption, but then they

are to have the reserves credited to it in such manner

as the insurance department of the State of New Mexico

shall approve (Tr. p. 80). But under Exhibit "K" all

excess was to belong to the primary receiver of the Mis-

sissippi Valley Life Insurance Company, who was Alvin

S. Keys, but is now H. B. Hershey, and who is before

the court, and admitting our right of action and our

ownership.

3. There is no pleading by appellee, Republic Life

Insurance Company of Dallas, that they did assume any

of the policies, nor that the policyholders accepted the

assumption, nor do they plead any title, and we plead



they have no legal or equitable title to either the land or

the lien (Tr. pp. 38-40).

4. That clause number three of Exhibit K (Tr. p. 79)

charges them to make their claim to such securities, if

any they have, in such manner as the insurance depart-

ment of the State of New Mexico shall approve (Tr. p.

80).

5. It appears from Exhibit B (attached to the com-

plaint, Tr. p. 50) by the title to the order in the receiver-

ship in New Mexico authorizing this suit, that both the

defendant, H. B. Hershey, receiver of the Mississippi Val-

ley Life Insurance Company, and also appellee, Republic

Life Insurance Company of Dallas, Texas, were defend-

ants in the suit in the District Court of the State of

New Mexico, and are also parties herein, and are bound

by the judgment of the District Court of New Mexico,

holding it was necessary to liquidate this asset and au-

thorizing this appellant to bring the suit.

We have covered this question by short references

and citations in our opening brief (pages 21-25).

We think also:

(1) That Rule 9-a of the new Rules of Civil Pro-

cedure for District Courts of the United States gives us

the right to sue and this rule also prohibits the appellees

from raising the question except by answer.

(2) That Article 3727 of the Revised Code of

Arizona, 1928, also gives us as the real party in interest

the right to bring the suit.
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(3) We are acting as a trustee only for the purpose

of liquidating a specific fund and with reference to this

fund we are in the nature of a trustee for the benefit of

certain registered policyholders only, not for the general

creditors nor holders of any other policy except those

registered.

Restatement of Law says:

"The trustee can maintain such actions at law or

suits in equity or other proceedings against a third

person as he could maintain if he held the trust

property free of trust."

Restatement of Trusts, Section 280, see particu-

larly Section 280-h.

The Supreme Court of Texas says all securities de-

posited to secure policies are a special trust fund, and dis-

cussed the matter fully in an excellent opinion.

Phillips V. Perue, 111 Tex. 112, 229 S. W. 849:

This case has been reviewed by many courts, and

all follow it.

See, also, the New York court's review of the case,

In re Phillips, 200 N. Y. Supp. 639.

We are in the same position as the liquidating re-

ceiver whose actions were questioned by the commissioner

of insurance of the State of Kansas, and by the State of

Kansas, and in these cases Judge Bratton of the Tenth

Circuit held that the court in the exercise of its equity

powers can appoint a liquidating receiver to foreclose

and the receiver was handling the securities deposited

with the insurance commissioner in conjunction with



the reinsurer, both of whom are acting under the orders

of the court.

Hohhs V. Occidental Life, etc., Co., 87 F. (2d) 380:

In this case the Occidental was handling the securi-

ties subject to a court order and within the jurisdiction

of the court appointing the liquidating receiver.

The Republic Life Insurance Company could do this

by going into the District Court of New Mexico, in cause

No. 14867, in the case of Richard C. Dillon, for himself

and others similarly situated, vs. George M. Biel, Super-

intendent of Insurance of the State of New Mexico, the

Receivers of Mississippi Valley Life Insurance Company

and The Republic Life Insurance Company of Dallas (see

Exhibit B, Tr. p. 50), and there ask for that which under

their contract they are entitled, following the same pro-

cedure that Occidental Life Insurance Company did. If

they would do this, we cannot see where the registered

policyholders, the Mississippi Valley Life Insurance Com-

pany, the appellee, or anyone else, would lose, for we do

not think this court would question the bona fides of the

State District Court of New Mexico.

This position is quite fully discussed by Circuit Judge

Bratton in Kansas v. Occidental Life, 95 F. (2d) 935.

In a case much like ours the United States District

Court also held that the court in the exercise of its equi-

table jurisdiction will afford complete relief to all parties.

Holloway v. Federal Res. L. I. Co., 21 Fed. Supp.

516.
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Now, as we view the position of the Republic Life

Insurance Company of Dallas, they desire, by setting up

obstacles, to avoid that part of their contract requiring

them to make representations to the insurance depart-

ment of the State of New Mexico, and receive credit for

any reserves to which they may show themselves en-

titled as provided by Exhibit K (Tr. p. 80), or make their

claim in the state court so their rights to the securities

can be determined.

Appellant feels the New Mexico court is the place for

appellee to make its claim for the assets, if any it has, and

not the Arizona courts.

In a case where the question of the rights of claim-

ants of assets of an insolvent surety company were under

consideration, it was so held, and Mr. Justice Brandeis

said:

"The court, which first acquired jurisdiction

through possession of the property is vested, while

it holds possession, with the power to hear and de-

termine all controversies relating thereto. It has the

right, while continuing to exercise its prior jurisdic-

tion, to determine for itself how far it will permit

any other court to interfere with such possession and

jurisdiction."

Lion Bonding & S. Co v. Karatz, 262 U. S. 77, 67

L. Ed. 871, 880.

And he further held the state court has sole jurisdic-

tion over the assets in their possession and the state

court's action cannot be questioned except by an appro-

priate proceeding for that purpose.
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The question as to the right of a receiver to liquidate

assets deposited with the corporation commissioner was

raised about as appellee questions appellant's right, and

the Kansas court held that the liquidating receiver was

the proper official to foreclose and liquidate them.

Meyers v. Kansas State Corp. Com., 33 Pac. (2d)

308, 139 Kan. 890.

However may have been the ruling in the years past,

and whether we are controlled by the case of Boothe v.

Clark or the case of Relf v. Rundle, we hold title to the

lien sued upon, which is not denied by anyone, and the

Supreme Court of the United States, speaking through Mr.

Justice Sutherland, in a case appealed from your court,

said:

"A foreign receiver may maintain such a suit, so

far at least as the federal courts are concerned, where

the title to the property in question has been vested

in him by conveyance or statute, and especially where

the receivership property has been assigned to the re-

receiver by its owner, the suit is brought not strictly

in his capacity as receiver by virtue of his appoint-

ment in another state, but in his capacity as assignee."

And in the footnote at the end of the decision is quite an

annotation, which seems to settle any uncertainty, if there

be one, for they say that:

"It is to be observed that the decision in the re-

ported case settles the question as to whether per-

mitting a foreign receiver to sue under such circum-

stances is a matter of right or comity. Since the

Supreme Court of the United States takes the view that
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it is a matter of right, it follows that it is a right

which will be protected under the full faith and
credit clause of the Federal Constitution, under the

doctrine of Converse v. Hamilton, 224 U. S. 243, 56

L. Ed. 749."

Oakes v. Lake, 290 U. S. 59, 78 L. Ed. 168.

We therefore say that there does not seem to be any

question but what the plaintiff has a legal right in the

United States District Court to bring this suit.

SECOND POINT.

The second assignment of error merely questions the

right of John T. Watson, as liquidating receiver, to bring

the suit to establish the lien and foreclose it, appellee

contending:

1. We do not state amounts due the policyholders of

the National Life of the Southwest.

ARGUMENT AND AUTHORITIES.

We covered this question in our opening brief, pages

25 to 28, and we feel the cases therein cited sufficiently

cover our view, for we are of the opinion that when the

District Court of New Mexico found in the judgment (Ex-

hibit B, Tr. p. 50) that "the assets in hand of receiver

were not sufficient to pay the debts," and ordered a fore-

closure of this lien, it was binding on the appellee, who

was made a party to the proceedings, and whether it ap-

peared and contested or not makes no difference, it is

bound the same as if the court would levy an assessment

against a nonresident stockholder. That cannot be ques-

tioned any more than a stockholders' assessment made
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in one state upon which a suit is brought in another

state, as in the case of Chandler v. Peketz, 297 U. S. 609,

80 L. Ed. 881, in which case the Colorado courts sus-

tained a demurrer to the receiver's suit, but the United

States Supreme Court held that, even if the Colorado

stockholder was not served with process in the Minnesota

case, he could not collaterally question the order.

A very full and complete annotation on the "Con-

clusiveness of the assessment" and its "enforcibility in

other states" we think will be helpful to the court.

See 80 L. Ed., pages 883-920.

Appellees state in their brief, page 24:

"Appellant contends that neither liability nor the

amount of liability need be stated in the complant

because the order of Judge Chavez of the County

Court of Santa Fe County, New Mexico, is conclusive.

The order of Judge Chavez could not be conclusive

against the appellees because they were not parties to

the action in which the order was made. The

cases cited by appellant have to do with stock assess-

ments. There is no similarity between liability on a

stock assessment and liability under a deposit for se-

curity."

We do not agree with appellees' position, for both

assessments against stockholders and those against other

debtors seem identical, for they are both the result of a

judgment of a court in a receivership or insolvency pro-

ceeding.

Under their contract (Exhibit K) they are entitled to

only such an amount of the New Mexico securities as
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they may show themselves entitled by getting the regis-

tered policyholders to accept their assumption (Tr. p.

80), and no one knows whether any of those registered

policyholders did "switch their policies" and accept Re-

public Life Insurance Company, and thus relieve the

New Mexico deposit, except of course, the Republic Life

Insurance Company themselves, and there is no showing in

any pleading whether they made a claim or not, but if

they have a claim it seems to us that orderly procedure

would be to present it to the court where receivership

is pending, as Mr. Justice Brandeis said in Lion Bonding

&. S. Co. V. Karatz, 262 U. S. 77, 67 L. Ed. 871.

When the federal court assumes jurisdiction over

mortgaged property, all matters in controversy can then

be decided and the parties are bound by the judgment.

Trustee of an express trust a necessary party to fore-

closure.

First Trust & S. Bank v. lowa-Wis. Bridge Co.,

98 F. (2d) 416, cert, denied, 83 L. Ed. -....

The insurance commissioner is the trustee of an ex-

press trust holding the securities deposited by Mississippi

Valley Life Insurance Company to secure registered policy-

holders under Section 71-155 of the New Mexico Statutes,

1929, and if there is any excess over the claims made,

the court will unquestionably disburse it in accordance

^ith the rights under the statute and the deposit agree-

ment, except as may be changed by the reinsurance agree-

ment, except as may be changed by the reinsurance

agreement.
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We therefore feel, for this error, the judgment of the

district court should be reversed.

THIRD POINT.

The third assignment of error raises much the same

questions raised by the first:

1. Ccmplaint does not show any lawful right or

ownership in plaintiff; or,

2. Authority to maintain this action.

ARGUMENT AND AUTHORITIES.

Appellant feels he has covered these questions un-

der our opening brief (pages 28 to 31).

No one but Republic Life Insurance Company ques-

tions our lien or our right thereto, and nowhere do they

say they have a good claim to either the lien or the land,

and the question as to our right was disposed of, we think

definitely, by Oakes v. Lake, 290 U. S. 59, 78 L. Ed. 168.

See, also:

Hopkins v. Lancaster, 254 Fed. 190.

Wright v. Phillips, (Cal.) 213 Pac. 288.

Appellee in its brief, pages 15-21, attempts to construe

Exhibit K (Tr. p. 77), but we cannot see that section No.

3 means what appellees say, but we do think it is much

like the reinsurance agreement examined by Mr. Jus-

tice Bradley, who stated the policyholders' position as

follows:

"Still the complainant might be without other

remedy than that of accepting insurance in the new
company, or of prosecuting the old and virtually de-
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funct company, if it were not for the fund deposited :

with the Treasurer of Tennessee as indemnity to the

citizens of that state holding policies in the company.

The assignment of all its assets, by the old company

to the new one, upon the consideration of its obliga-

tions being assumed by the new company, is some-

what analogous to an assignment of property by a

debtor for the benefit of his creditors, in which only

those creditors who are preferred or those who choose

to come in and participate in the fund assigned, re-

ceive any benefit, whilst those who refuse to come in

take no benefit, preferring to retain their claim I

against the debtor. So here, if the complainant does

not choose to continue his insurance with the new
,

company, he would have no remedy except against
|

the old company, which is totally unable to respond,
I

were it not for the fund which has been attached in I

the hands of the state treasurer of Tennessee, To this
'

fund the complainant, being a citizen of Tennessee, i

had a right to resort. The object of the laws of

Tennessee in requiring the fund to be placed on de-
|

posit with the treasurer was to protect and indemnify

its own citizens in their dealings with the company.

The assignment to the new company in Missouri

could not deprive them of the right to this indem-

nity."

Lovell v. St. Louis Mut. Life Ins. Co., Ill U. S.

264, 28 L. Ed. 423, 426.

As we view paragraph number three it is the duty
!

of Republic Life Insurance Company to show whether or

not there are any policies secured by the deposit with

the insurance department of the State of New Mexico
j

that have accepted their assumption. If not one policy-
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holder did so we cannot see where they are entitled to

any part of the securities, for it specifically provides the

excess is to go to Alvin S. Keys, receiver (Tr. p. 80).

For this error, the judgment of the district court

should be reversed.

FOURTH POINT.

The lien we allege is an equitable lien or mortgage

against the property described.

Appellees cover this in their brief, pages 22 to 34.

This point we covered in our opening brief, pages

32-35.

ARGUMENT AND AUTHORITIES.

Appellees state on page 14 we do not allege what is

due from the Wallaces.

We allege (Par. X, Tr. p. 33) that Two Republics Life

Insurance Company fixed the amount at $32,255.00.

In Paragraph XIII (Tr. p. 35) we allege Wallaces'

purchase and sale contract was a lien for $32,255.00, which

was well known and understood by Mississippi Valley

Life Insurance Company, and Paragraph X, H. B. Her-

shey, receiver, admits (Tr. p. 21).

In Paragraph XIV (Tr. p. 36) we allege that Mrs.

Grace V. Wallace (now Mrs. Rowell, one of the de-

fendants) confirmed and renewed the lien of the se-

curity in the amount of $32,000.00.

Exhibit E (Tr. pp. 55-61) shows the contract as $32,-

255.00.

Mrs. Rowell in her answer (Tr. p. 89) admits the

execution of Exhibit E and all the allegations of Para-
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graph VII, and we think so far as the Wallaces are con-

cerned it clearly shows that they were the purchasers of

the property and there was unpaid $32,255.00.

And the receiver of Mississippi Valley Life Insurance

Company also admits it.

The assignments. Exhibit F (Tr. pp. 62-64) and also

Exhibit H (Tr. pp. 9-70) and also Exhibit J (Tr. pp.

75-77), show various amounts, one $30,000.00 one

$32,000.00, and one $32,255.00, but this being a court of

equity, the amount will be adjusted by the judgment,

for the chancellor can adjust all equities, including the

amount, and the rule cannot be stated any better than is

stated in 19 American Jurisprudence, Section 163, page

151:

"Such a lien may result by implication from a

duty resting on the owner of property which is the

subject matter of the lien, and the lien is com-

pleted by equity in pursuance of the maxim that

'that is deemed done that ought to be done.' The

right of a grantor of lands to have established there-

on a lien for unpaid purchase money is neither a legal

lien nor an interest in the real estate; it is merely

a right which is recognized in courts of chancery

and which is based upon the consideration that the

purchaser ought not to enjoy the property with im-

munity from his agreement to pay therefor. It has

been held that where parties enter into an

express agreement in writing, indicating an in-

tention to make some particular property, real or

personal, or a fund security for a debt or other ob-

ligation, an equitable lien is created on the property

described in the contract."
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And 10 Ruling Case Law, page 351, Section 100, says:

"There are, however, certain liens, purely equi-

table in character as distinguished from statutory or

common-law liens, which are cognizable only in a

court of equity. Such a lien arises either from a

written contract which shows an intention to

charge some particular property with a debt or obli-

gation, or is implied and declared by a court of equity

out of general considerations of right and justice as

applied to the relations of the parties and the circum-

stances of their dealings. Thus, the right of a grantor

of lands to have established a lien thereon for unpaid

purchase money is neither a legal lien nor an interest

in the real estate. It is a right merely recognized in

courts of chancery in order to protect the very gen-

eral equity that the purchaser shall not enjoy the

property purchased with immunity from his agree-

ment to pay therefor. Likewise, proceedings to fore-

close mechanics' liens are in their nature equitable,

and are necessarily governed by the rules pertaining

to chancery practice."

Many times contracts must be adjusted in courts of

equity, for clients do not always do a good job in draw-

ing their papers, and the court is called upon to adjust

the equities, as in this case. There is no question as to

the intention of the Two Republics Life Insurance Com-

pany, the Mississippi Valley Life Insurance Company, the

Wallaces, or the insurance department of the State of

New Mexico, that there was a lien for unpaid purchase

money, that it was on the property Wallaces were buying,

and it was deposited with the insurance department of
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New Mexico to secure the registered policyholders of the

National Life Insurance Company of the Southwest, and
j

we cannot see how anyone is hurt, for no party pleads, j

nor do we think they can plead or prove, that they are
i

innocent purchasers, and therefore injured by the fore-

closure.

Ruling Case Law says:

i

"Likewise, a lien may be created by an equitable

assignment of a contract, debt or fund. It is well set-

tled that an agreement to charge, or to assign, or to

give security upon, or to affect property not yet in

the ownership of the party making the contract, con-

stitutes an equitable lien which is enforced in the

same manner and against the same parties as a lien

upon specific things existing and owned by the con-

tracting party at the date of the contract."

17 Ruling Case Law, page 604, Section 13.

We think Exhibit E (Tr. 55-61) and the other in-
|

struments constitute an equitable lien, for no doubt the I

Wallaces recognized the obligation, and so did Mississippi
|

Valley Life Insurance Company.

Judge Baker of the Arizona Supreme Court said, in

substance, where the parties show it is their intention to

give security for a debt on certain property, however
\

informally it may be expressed, equity will declare an

equitable mortgage or lien to exist.

Stephen v. Patterson, 21 Ariz. 308, 188 Pac. 131.

C. J. Ross of the Arizona Supreme Court also recog-

nized equitable mortgages and liens.

Gamble v. Consolidated, etc., Bank, 33 Ariz. 117,

262 Pac. 612.
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Contracts much the same as ours have been discussed

by the Arizona courts, and some hold them liens. The

equities may be adjusted in foreclosure, and some seem

to indicate rescission can be had.

Coffin V. Green, 185 Pac. 361.

Treadway v. Western, etc., Co., 10 Pac. (2d) 371.

But none go so far as to allow a purchaser to keep

the property without paying that which he admits was

not paid.

United Farmers Market v. Donafrio, 29 Pac. (2d)

144, Point 9.

This is much better treated in Ruling Case Law, un-

der the title "Equitable Mortgages."

19 Ruling Case Law, page 273 et seq., Sections 44,

45.

On page 34 appellee questions our statement with

reference to the foreclosure of the John R. Wallace tract

in the United States District Court for the District of

Arizona. John R. Wallace and James Q. Wallace were

brothers. M. J. Dougherty drew both contracts and they

were identical with Exhibit E (Tr. 55), complaint being

filed on this contract on July 10, 1929, in cause E-193,

Phoenix, and on June 25, 1931, judgment of foreclosure

was signed, and thereafter the United States marshal sold

the property and it was bought in by M. J. Dougherty

for the Mississippi Valley Life Insurance Company. Ref-

erence to the assignments. Exhibit F (Tr. 63) and Ex-

hibit H (Tr. 69) shows both liens handled by Two Re-
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publics Life Insurance Company, and we think that ap-

pellee is in error as to his statement.

We think the district court should have held that we

have plead an equitable mortgage or lien, and compelled

the appellees to answer to the merits, as required by

Rules 8 and 9 of Rules of Civil Procedure, as the real

obligors of the lien recognize it, and the court of equity

can then adjust everyone's rights therein.

FIFTH POINT.

Is our action barred by limitations or laches?

This is covered by appellees' brief, pages 34 to 41.

We have briefed the question in our opening brief

(pages 35 to 41) and we ask consideration thereof.

ARGUMENT AND AUTHORITIES.

We think this question should be raised by affirma-

tive pleading, as stated in Rule 8-c, and not by a "speak-

ing demurrer."

The defendants who owe the money do not plead

limitations, that is, Mississippi Valley Life Insurance

Company or Mrs. Rowell (Mrs. Wallace).

There is no showing that Republic Life Insurance

Company of Dallas has an agent within the State of Ari-

zona, and whether they are or are not the debtor, they

do not have the legal right to set up by motion this de-

fense, and no one other than Republic Life Insurance

Company attempts to raise the issue, and they are absent

from the state under Article 2066, Revised Statutes of

Arizona, 1928.
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Appellees in their brief (p. 37) say they have

searched diligently and cannot find a case holding Repub-

lic Life Insurance Company could not plead limitations.

We call their attention to:

Nevada, etc., Co. v. Berryhill, (Nevada) 75 Pac.

(2d) 992.

Hale V. St. Louis & S. F. Ry., (Okla.) 134 Pac. 949.

O'Brien v. Big Casino, etc., Co., 9 Cal. App. 283,

99 Pac. 209.

The federal courts adhere to the doctrine of laches,

and as Justice Kenyon said, if the delay is not preju-

dicial no one is injured, as it is to aid justice, not defeat it.

Spiller V. St. Louis & S. F., 14 F. (2d) 284.

The Circuit Court of Appeals, Fourth Circuit, dis-

cussed this in Hall v. Ballard, 90 Fed. 939, and so did

Justice Philips of the Tenth Circuit: Standard Oil Co. v.

Standard, etc., Co., 72 F. (2d) 524, cert, denied.

There must be inexcusable delay, and it must result

in prejudice to the defendant.

There can be no prejudice by any delay and Mrs. Row-

ell (Mrs. Wallace) in her answer admitted the obliga-

tion was extended two years from January 16, 1931

(Clause V, Tr. p. 90), making January 16, 1933, and suit

was filed March 22, 1937 (Tr. p. 20). However, if this

cannot be raised, except as provided by the Rule 8-c of

Code of Civil Procedure, the court committed error if the

demurrer was sustained on the fifth ground.

Summary.

In closing, allow appellant to say that we feel we are

trustees of an express trust, holding title to the equitable
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lien for only one definite purpose, to liquidate the securi-

ties deposited with the insurance department of the State

of New Mexico, for the benefit of the registered policy-

holders of the National Life Insurance Company of the

Southwest, and no party, whether in this suit or in New

Mexico, has any right to divert the securities to any

other purpose.

Appellant is trustee and comes within Rule 9-a of

the Rules of Civil Procedure and has a right to sue in this

court to foreclose the equitable mortgage sued upon.

Appellee takes the position that the case of Booth v.

Clark, 17 Howard 322, prohibits our suit. We say we

are governed by Relj v. Rundle, 103 U. S. 222, and have

the right to sue, and we back it up by Oakes v. Lake, 290

U. S. 59.

Appellees on page 8 of their brief say:

"We do not question that a statutory receiver who

acquires title by virtue of a statute, may ordinarily

sue in a foreign jurisdiction, or that a trustee of an

express trust may sue in his own name. Such is

the holding in Relf v. Rundle, 103 U. S. 222, and

Bernheimer v. Converse, 206 U. S. 516, cited by ap-

pellant. We contend, however, that the record does

not show appellant to be either a statutory receiver,

an owner, or a trustee of an express trust."

In Relj v. Rundle the Supreme Court said of the in-

surance commissioner:

"He is the trustee of an express trust, with all

the rights which properly belong to such a position,

etc."
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Restatement says:

"An interest held by a trustee, as such, may be

transferred by him to a successor trustee, although

such an interest, if held by a person for his own bene-

fit, would not be transferable."

Restatement of Law of Trusts, Section 111.

And Section 280 of Restatement of Trusts says we may
sue on them and not necessary to describe himself as

trustee.

Restatement of Law of Trusts, Section 280-h.

The Arizona statutes also give that right.

Holding as trustee an assignment of the lien from the

statutory trustee and also authority of the district court

to bring this suit, and having possession of the security,

we should come within Oakes v. Lake, and should have

the right to sue, and we stand exactly under the reason-

: ing of the court in Hohhs v. Occidental Life, 87 F. (2d)

380.

The Missouri laws, like those of New Mexico, fail

I to provide for liquidation by the insurance commissioner,

land Judge Reeves of the Western District of Missouri, in

ia situation about like ours, said:
I .

"It becomes the duty of the court to direct the

collection by its receiver of all the assets of the com-

pany, so that same can be equitably and properly ap-

plied to the discharge of the obligations of said com-

pany. The court alone is capable of determining what

priorities, preferences and liens may be allowed and

enforced against such assets. The responsibility of

the superintendent of insurance as an executive of-
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ficer is completely discharged when a court whose

duty it is to administer the estate, calls for a sur-

render and delivery of said assets."

Holloway v. Federal Reserve, etc., Co., 21 Fed.

Supp. 516, 518.

We also filed a petition for leave to bring this action

(Tr. p. 3) and it was filed in this cause on March 22,

1937 (Tr. p. 20), and we do not understand why it was i

filed unsigned nor why the transcript shows no order was

entered, but the writer of this brief knows it was pre-

sented to Judge Ling and after hearing he granted appel-

lant leave to file our first bill of complaint. We there-

fore feel we are properly in court and should have the

right to proceed on the merits.

In addition to the case of Oakes v. Lake, we think the i

Good case is helpful.

"* * * Thus we have statutory receivers as dis-

tinguished from chancery receivers; but this dis-

tinguishing feature does not of itself determine the

receiver's right to sue in a foreign jurisdiction. This

right depends entirely upon whether or not the stat-

ute gives him the power. What is SUFFICIENT

POWER for this purpose has been well settled as i

BEING A TITLE to the property vested in the re-

ceiver as ASSIGNEE or as statutory successor of the

insolvent corporation (citing cases. Italics ours)." And ]

they overruled the demurrer and sustained the re-

ceiver's action.

Good v. Derr, 46 F. (2d) 411, cert, denied, 75 L.

Ed. 1457.

See, also: Friede v. Sprout, 2 N. E. (2d) 549 I

(Mass.).
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Appellees make this statement in their brief, page 37:

"In the case at bar the Wallaces (the alleged

debtors under the escrow contract) were at all times

residents of Arizona. The appellee, Republic Life

Insurance Ccrnipany, and the appellee, J. G. Vaughn,

were in nowise obligated under the contract and the

only necessity of their being nnade parties is that they

obtained an interest in the property subsequent to

the date of the alleged equitable m,ortgages. The

Wallaces have been amenable to personal service at

all times and the Republic Life Insurance Company

and Vaughn have been amenable to substituted serv-

ice which is sufficient to test their rights to the

property if, as alleged by appellant, their rights are

subject and subordinate to the appellant's alleged lien."

If this statement is true, why should they not answer,

and try out their right, if they "obtained an interest in the

property subsequent to the date of the alleged equitable

mortgage."

Under this statement they are necessary parties to the

foreclosure, and they must take the title as they found it.

Appellant, therefore, asks that upon due considera-

tion of all matters in controversy, that this court reverse

the judgment of the Honorable District Court of Ari-

zona, and overrule the motions to strike, and enter such

orders herein as in their judgment they think are right

and necessary in the premises, for which they pray.

That G. W. Silverthorne and Kent Silverthorne of 311

Phoenix National Bank Building, Phoenix, Arizona, are
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attorneys for appellees, and a copy of this reply brief is

being mailed to them.
^

Post-Office Address:

Sena Pic

Post-Office Address:

415 Caples Building,

El Paso, Texas,

Attorneys for Appellant.
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IN THE

UNITED STATES CIRCUIT COURT
OF APPEALS

FOR THE NINTH CIRCUIT.

No. 9243.

JOHN T. WATSON, LIQUIDATING RECEIVER OF
AND FOR THE SUPERINTENDENT OF
INSURANCE OF THE STATE OF NEW

MEXICO, APPELLANT,

VS.

REPUBLIC LIFE INSURANCE COMPANY OF
DALLAS, TEXAS, A CORPORATION, H. B. HERSHEY,
RECEIVER OF MISSISSIPPI VALLEY LIFE INSUR-
ANCE COMPANY, R. E. O'MALLEY AND WILLIAM
E. CAULFIELD, RECEIVERS, J. G. VAUGHAN, M. J.

DOUGHERTY, GRACE V. ROWELL, FORMERLY
GRACE V. WALLACE, WILLIAM H. WALLACE, A
MINOR, ANNA LOUISE WALLACE, A MINOR, R. L.

DANIEL, CHAIRMAN OF THE BOARD OF THE
INSURANCE COMMISSION OF THE STATE OF

TEXAS, APPELLEES.

PETITION FOR REHEARING.

To the Honorable Chief Justice and Judges of the

United States Circuit Court of Appeals for the Ninth

Circuit:

Comes now the appellant, by his attorneys, and re-

spectfully shows unto the court:



That on April 1, 1940, this court, acting through

Circuit Judges Garrecht, Haney and Stephens, handed

down an opinion in the above cause, affirming a judg-

ment of the United States District Court for the Dis-

trict of Arizona, in which the appellant says the court

erred, and now moves the court to grant a rehearing of

this cause, and if possible a reargument, to the end

that the issues may be cleared, and as grounds therefor

respectfully shows:

Principal Ground: The court's holding that the

transaction relied on for recovery did not create a lien

upon the land in question, but only the right to collect

the balance due on the executory contract of sale, is

based upon misapprehension as to the real derivation

of the lien asserted as to plaintiff's theory of recovery,

and as to the true nature of the cause of action, and

more particularly:

(1) The lien asserted is derived, not from the

executory contract of sale, but from an assignment of

all right, title and interest by the holder of the legal

title to the land.

(2) Mississippi Valley Life Insurance Company,

vendor in the executory contract, and holder of legal

title to the land, could and did create a lien on the

land, subject of course to the Wallace equity.

(3) This is not a suit to foreclose the equity of

the vendees; it is a suit to establish a lien on the ven-

dor's interest in the land, and to sell that interest, sub-

ject of course to the Wallace equity, to satisfy the claims

of holders of registered policies.



Certificate of Counsel: The subscribing attorneys

for the appellant hereby certify that this petition for

rehearing is presented in good faith, in the belief that

it possesses merit, and not for any purpose of delay.

That Silverthorne & Silverthorne, whose post-office

address is Phoenix National Bank Building in Phoe-

nix, Arizona, are attorneys for the appellees. Republic

Life Insurance Company of Dallas, Texas, J. G. Vaughan

and M. J. Dougherty, and three copies hereof are being

mailed to them in the same mail carrying these.

Appellant submits herewith his brief and argument

to sustain the above grounds for rehearing, and asks

the court, in view of the above, to grant him the privi-

lege of argument hereon.

Post-office Address:

Sena Plaza,

Santa Fe, New Mexico^^^y

'ost-office Address:

'Sena Plaza,

ita Fe, New Mexico,

Post-office Address:

415 Caples Building,

El Paso, Texas,

Attorneys for Appellant.



BRIEF AND ARGUMENT IN SUPPORT OF THE
MOTION FOR REHEARING.

Unfortunately, this simple case has become con-

fused. The counsel here petitioning are by no means

free from fault. But in a case involving such strong

equities, we trust that the court need not visit punish-

ment for the derelictions of counsel upon the policy-

holders represented. We crave the court's indulgence

for a deferential effort so to dispel the confusion as to

lead to a different result than that heretofore announced.

While we have particularized three points of con-

fusion, as we see it, this argument will be so brief

that we feel it unnecessary to discuss them separately.

This court has been at pains to determine and

state the legal relation that resulted from the execu-

tory contract between Two Republics Life, as vendor,

and the Wallaces, as vendees, of the land in question.

It is held that this executory contract did not pass a

title to the vendees, the Wallaces; and that the legal

title continued to reside in the vendor. Two Republics

Life.

That is and has been our own view of the result-

ing relation. In fact, it is the fundamental point in

our theory. Two Republics and its successors, Missis-

sippi Valley Life, owned this land, in legal title. So

owning the land, they could put a lien on it. And that

is what we contend they did.



This court misconceives our position and theory in

attributing to us (Op. p. 7) a contention that the con-

tract between Two Republics and the Wallaces consti-

tuted an equitable mortgage. It is the assignment of

the vendor's interest in that contract and in the land

itself, that constitutes the equitable mortgage.

Why do we inquire into the relation that subsists

between the vendor and the vendee in an executory con-

tract to sell realty? Simply to ascertain what inter-

est adheres to the vendor. For it is the vendor's in-

terest that was assigned to us. We can claim nothing

under the vendees. They never assigned to us. And

of course when the vendor assigned to us, we took sub-

ject to any rights and interests the vendees had.

If this be clear, it follows that we are in accord

with the court's statement that "the grantee (here

the Wallaces, vendees) had no interest in the realty to

which a lien in favor of the grantor (here Mississippi

Valley Life, the vendor) could attach." Certainly, as

the court also says, "appellant's predecessor did not suc-

ceed to a lien."

But, again, our lien does not derive from the Wal-

laces. It derives from Mississippi Valley Life, which

corporation, as we understand the opinion and as we

earnestly contend, held the legal title. Surely the legal

owner could put a lien upon the land.

We now deferentially direct attention to this pas-

sage (Op. p. 8):

"There being no lien on the land it is appar-

ent that upon assignment of the contract by the
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vendor (Two Republics) to the New Mexico super-

intendent of insurance, the latter obtained none, but
only 'the right to collect the balance due thereon.'

"

Is not this a non sequitur? Is it not inconsistent with

the court's basic holding?

True, the Two Republics did not "succeed to" and

did not have a lien on the land. But it had something

vastly better. It had the legal title. True, the Two

Republics did not and could not make over to the super-

intendent of insurance a lien it did not have. But it

could do and did something simpler yet. It created a

lien in favor of the superintendent on the legal title

it did have.

And the lien in favor of the superintendent of in-

surance created by the Mississippi Valley Life's as-

signment (Ex. J) was in the nature of an equitable

mortgage. Mississippi Valley Life owned the land in

legal title. It sold, assigned and transferred all its

right, title and interest in and to the Wallace security.

Its right, title and interest in the Wallace security was

legal title to the land. True, that embraced the right

to collect the balance on the contract. But it included

more. It included continued legal ownership until

final payment made. Under the escrow arrangement,

it included the right to demand and have the already

executed and deposited quitclaim, in case the Wallaces

should default. It included everything except the pos-

sessory right of the Wallaces so long as they continued

to pay, and the equity of the Wallaces to a specific

performance.



The Mississippi Valley Life, having transferred to

the superintendent "all" of its right, title and interest,

how can it be said that the superintendent got only a

part of it, the right to collect accruing payments?

Now this assignment, though covering the entire

title and interest of the Mississippi Valley Life, was

not an absolute transfer. It was made for the purposes

of security. The assignment recites the conditions. It

was an intended compliance with state requirements as

to registered policies. It was to remain effective while

the security (the Wallace contract) remained on de-

posit. The security assigned was to be used "for the

purpose of fully protecting any and all holders of policies

so registered." The superintendent was "to have and

to hold said security for the purpose of satisfying just

claims of any policyholder in case of possible default of

said first party in the matter of satisfying the same."

We cannot see how this transaction can be anything

less or other than an equitable mortgage on the land.

The Mississippi Valley Life reserved nothing from

this pledge of its property. The "security" still re-

mains on deposit. It is needed for the protection of

the holders of registered policies. There has been de-

fault by the pledgor. The intention is plain that in

case of default the superintendent of insurance should

stand in the shoes and have every right of the pledgor.

And that is all we ask. The pledge, it seems to us,

must go to the land itself. It is quite immaterial that,

by keeping up and completing the payments, the Wal-

laces could or might get the legal title. That did not
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prevent the owner from pledging what he had; it does

not prevent us from enforcing the pledge for what it

may be worth. The pledge is all embracing. Our lien

is as broad as the pledgor's title. It remains attached

to the land until the Wallaces or their assigns qualify

to take the title.

Such is our theory of the lien and of the cause

of action. It does not touch and is not concerned with

the interest of the vendees in the contract or their

equity in the land. We can see nothing to prevent a

sale of this land under foreclosure decree, subject to

equities of the vendees. If defendant, Republic Life of

Dallas, had not intruded, it would have been simple

enough. Its intrusion seems to have brought confusion.

It happens that defendant. Republic Life of Dallas,

came into the picture, through its man Banta, in two

capacities. First, through the proceedings set forth in

the complaint, it secured a quitclaim from Pelsue, the

Arizona receiver of the Mississippi Valley Life. That

carried the vendor's interest in the contract and the

land. That interest, for reasons stated in the complaint,

it acquired subject to our lien. Second, at practically

the same time Republic Life of Dallas also acquired the

vendees' interest in the contract and its equity in the

land. At least it attempted to do so through a warranty

deed from Mrs. Rowell, the surviving Wallace.

This transfer of the Wallace interest to Republic

Life of Dallas did not change our situation in the slight-

est. It was open to anyone to acquire that interest.

Whoever acquired it would have the payments to make,



or would eventually be defaulted and forfeited or fore-

closed out. If we ever had a lien on the vendor's in-

terest and a right to foreclose it, as seems unescapable,

those rights could not be affected by a change of owner-

ship of the vendees' interests.

But the dual interests and capacities of defendant

Republic Life of Dallas, aids confusion. Counsel have

persistently contended as if this were a suit to fore-

close and sell the Wallace interest for default in pay-

ments. It is not. No default on the part of the vendees

is alleged in the complaint. It is not shown what pay-

ments they may have made or how much they may

still owe. This suit goes to the vendor's interest, and

goes to the defendants in their capacity as claimants

of that interest. To sell that interest would not touch

or affect the interests or rights of these same de-

fendants as successors to the Wallaces, any more than

their acquirement of the Wallace interests affected our

lien on the vendor's interest. It would simply cut off

their claim of legal title to the land as successor of

Mississippi Valley Life.

Our complaint has perhaps aided the confusion. It

is not a model of clarity and precision. It may not

run always true to the theory here stated. In zeal to

give the court the whole picture, we may have alleged

surplusage. The prayer might have been more plainly

limited as going only to the vendor's interest. But none

of that is of the substance. The complaint has not

been attacked on such grounds. It is challenged as

not stating a cause of action. We submit that it does.
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It lacks nothing, we believe, of a cause of action to

foreclose a lien in the nature of an equitable mortgage

created by the owner of the land. We claim no interest

on the vendees' interest in the contract, and do not

seek to foreclose as against that interest.

In closing, may we say that if the court should

come to agree with our position as here stated, there

would still be no necessity of interpreting the New
Mexico statute (L., 1909, N. M., Ch. 48, Sec. 38). Re-

gardless of its meaning and scope, we have here a lien

by contract, under the authorities cited in our brief,

filed pursuant to the court's direction, particularly State

V. Am. Bonding & Cas. Co., 206 la. 988, 221 N. W. 585;

In re New Jersey Fid. & Plate Glass Ins. Co., 15 N. J. M.

384, 191 Atl. 475.

Respectfully submitted,

Francis C. Wilson,

Post-office Address:

Sena Plaza,

Santa Fe, New Mexico,

John C. Watson,

Post-office Address:

Sena Plaza,

Santa Fe, New Mexico,

Fred C. Knollenberg,

Post-office Address:

415 Caples Building,

El Paso, Texas,

Attorneys jonr Appellant.
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2 Pacific Freighters Co. vs.

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia. Division One.

No. 17274

ST. PAUL FIRE & MARINE INSURANCE CO.,

a Corporation,

Libelant,

vs.

PACIFIC FREIGHTERS COMPANY,
a Corporation,

Respondent.

To the Honorable Maurice T. Dooling, Judge of

the Southern Division of the United States

District Court for the Northern District of

California. Division One:

THE LIBEL

of St. Paul Fire & Marine Insurance Co., a Cor-

poration, against Pacific Freighters Company, a

Corporation, in a cause of General Average, civil

and maritime, alleges:

I.

That at all times hereinafter mentioned, St. Paul

Fire & Marine Insurance Co., libelant above named,

was, and still is, a corporation, organized and !

existing under and by virtue of the laws of the

State of Minnesota, and having an agency and

doing business in the City and County of San Fran-

cisco, State of California.



St, Paul F. and M. Ins. Co. 3

II.

That at all times hereinafter mentioned, Pacific

Freighters Company, respondent above named, was,

and still is, a corporation, organized and existing

under and by virtue of the laws of the State of

California, having its principal place of business at

the City and County of San Francisco, in said

State, [1*] and at all of said times was the owner

of the American Schooner '*Rosamond."

III.

That at all times hereinafter mentioned. Smith,

Kirkpatrick & Co., Inc., was, and still is, a corpo-

ration, organized mider and by virtue of the laws

of the State of New York.

IV.

That in the month of May, 1920, Messrs. Comyn,

Mackall & Co. shipped on board the said schooner

"Eosamond", at the port of Port Blakeley, Wash-

ington, a cargo of lumber to be by said vessel trans-

ported from said port of Port Blakeley, Wash-

ington, to Cape Town, South Africa, and said

Comyn, Mackall (& Co. then and there sold and

transferred said cargo to said Smith, Kirkpatrick

& Co., Inc., who at all of the times herein men-

tioned were the owners of the said cargo.

V.

That thereafter said vessel sailed from the said

port of Port Blakeley, Washington, with said lum-

*Page nmnbeiing appearing at the foot of page of original certified

Transcript of Eecori



4 Pacific Freighters Co. vs.

ber on board, for said port of Cape Town, South

Africa, and while on said voyage experienced heavy

gales, which caused said vessel to leak and to

jettison her deck cargo; that in consequence thereof

it became necessary for the safety of said vessel

and the remaining cargo, for said vessel to square

away for a })ort of distress, which she then and!

there did, and arrived at the port of San Francisco

on or about the 16th day of May, 1920.

That on the arrival of said vessel at the port of I

San Francisco it became necessary to discharge the

said cargo and place said vessel in dry dock for re-

pairs. That upon said repairs being completed, th(

said cargo was re-loaded, and a new cargo taken oi

board to replace the deck load which had thereto-

fore been jettisoned and lost. [2]

VI.

That under and by virtue of the contract of af-

freightment under which said cargo was being!

transported, the freight on said first cargo was pre-

paid and considered as earned on the completion of

the loading thereof. That for the new cargo taken

on board at the port of San Francisco as aforesaid,

the said vessel received a new and additional freight

amounting to the sum of Twenty-one Thousand

One Hundred and Nineteen ($21,119.00) Dollars.

VII.

That the said vessel thereupon proceeded upon

her voyage and arrived at the port of Cape To^vn,
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South Africa, on the day of 192 , and

safely delivered her said cargo.

VIII.

That the said vessel and the said cargo remaining

on board thereof, after said jettison and at the time

the said vessel changed her course for the port of

distress, are liable to contribution in general aver-

age ratably for the cost and expense of putting

into said port of distress and repairing said vessel,

and such other expense incurred until she was

again upon her voyage to the port of Cape Town,

South Africa, and they are likewise entitled to be

credited pro rata for the extra freight received by

said vessel at said port of distress as the result of

the substitution of the new cargo for that portion

of the cargo which had been jettisoned.

IX.

That the valuation of said vessel, less the cost of

repairs, is the sum of Forty-six Thousand Six Hun-

dred Forty-two and 99/100 ($46,642.99) Dollars.

X.

That the value of said cargo remaining on board

after the jettison of the said deck load and at the

time of the changing [3] of the course of said

vessel for said port of distress, is the sum of Sixty-

one Thousand Six Hundred and Sixty-two (61.-

662.00) Dollars.
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XL
That the expense of said deviation and f^)st of

repairs aforesaid, is the sum of Eight Thousand
Three Hundred Seventeen and 62/100 ($8,317.62)

Dollars.

XII.

That the freight received by said vessel as a re-

sult of putting into said port of distress, is the sum
of Twenty-one Thousand One Hundred and Nine-

teen ($21,119.00) Dollars.

XIII.

That the amount of contribution in general aver-

age which said vessel should pay to said cargo is

estimated at the sum of Seven Thousand Two Hun-
dred and Twenty-four and 72/100 ($7,224.72).

XIV.

That heretofore, and before the commencement

of this action, said Smith, Kirkpatrick & Co., Inc.,

for a good and valuable consideration, duly as-

signed to this libelant all of its (the said Smith,

Kirkpatrick & Co., Inc.) right, title and interest in

and to all of the moneys due or to become due to it

from the said vessel, its owners, or other parties

interested in said general average.

XV.
That all and singular the premises are true, and

Avithin the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

I
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Wherefore, libelant prays that a citation in due

form of law according to the practice of this Hon-

orable Court in cases [4] of admiralty and mari-

time jurisdiction, may issue against the said Pacific

Freighters Company, a Coporation, and that it may
be required to appear and answer on oath this libel

and the matters therein contained, and that this

Honorable Court will be pleased to decree to the

libelant the payment of said general average con-

tribution amounting to the sum of Seven Thou-

sand Two Hmidred and Tw^enty-four and 72/100

($7,224.72) Dollars, with interest and costs, and

that said libelant may have such other and further

relief as in law and justice it may be entitled to

receive.

SAINT PAUL FIEE AND MAEINE
INSURANCE COMPANY,

By M. C. HARRISON

NATHAN H. FRANK
IRVING H. FRANK

Proctors for Libelant,

1215 Merchants Exchange Bldg.,

San Francisco, Cal,

State of California,

City and County of San Francisco—ss.

M. C. Harrison, being first duly sworn, deposes

and says : That he is the Agent for Saint Paul Fire

and Marine Insurance Company, a Corporation,

Libelant in the above entitled cause, and as such
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Agent is authorized to make this verification for

and on behalf of said libelant; that he has read the

foregoing Libel, and knows the contents thereof;

that the same is true of his own knowled,2:e, except

as to the matters which are therein stated upon in-

formation and belief, and that as to those matters

he believes it to be true.

M. C. HARRISON
Subscribed and sworn to before me this 13th day

of July 1921.

[Seal] C. M. TAYLER
Deputy Clerk United States District Court,

Northern District of California.

[Endorsed] : Filed Jul. 13, 1921. [5]

[Title of District Court and Cause.]

ANSWER.

The answer of Pacific Freighters Company, a

corporation, respondent above named, to the libel

of St. Paul Fire & Marine Insurance Co., a corpo-

ration, on file herein, admits, denies and alleges as

follows

:

I.

Admits the allegations of Articles I, II and III'

of said libel.

II.

Answering Article IV of said libel, respondent]

admits that in the month of May, 1920, Messrs.!
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Comyn, Mackall & Co. shipped on board, the said

schooner "Rosamond", at the port of Port Blake-

ley, Washington, a cargo of lumber to be by said

vessel transported from said port of Port Blakeley,

Washington, to Cape Town, South Africa, and said

Comyn, Mackall & Co. then and there sold and

transferred said cargo to said Smith, Kirkpatrick

& Co., Inc., but denies that at any of the times

therein mentioned subsequent to the sale herein-

after set forth said Smith, Kirkpatrick [6] & Co.,

Inc., were the owners of the said cargo, and in this

behalf alleges: That a short time thereafter, the

precise date being imknown to respondent, said

Smith, Kirkpatrick & Co., Inc., sold and trans-

ferred said cargo to Small & Morgan, a copartner-

ship doing business in the City of Cape Town,

South Africa.

III.

Admits the allegations of Article Y.

IV.

Answering Article VI, respondent admits that

under and by virtue of the contract of affreight-

ment under which said cargo was being transported,

the freight on said first cargo was prepaid and con-

sidered as earned on the completion of the loading

thereof, but denies that for the new cargo taken on

board at the port of San Francisco as aforesaid,

the said vessel received a new and additional freight

amount to the sum of twenty-one thousand one hun-

dred nineteen dollars ($21,119.), or any sum in
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excess of ten thousand dollars ($10,000.) ; and in

this behalf alleges that in order to proceed on said

voyage and to earn said new and additional freight,

respondent necessarily expended the sum of thirty

thousand, one hundred ninety-six and 28/100

dollars ($30,196.28) over and above the expense of

deviation and cost of repairs mentioned in Article

XI of said libel.

V.

Admits the allegations of Article VII.

VI.

Answering Article VIII admits that the said

vessel and the said cargo remaining on board

thereof, after said jettison and at the time the said

vessel changed her course for the port of distress,

are liable to contribution in general average

ratably for the cost and expense of putting into said

port of [7] distress and repairing said vessel, and

such other expense incurred until she was again

upon her voyage to the port of Cape Town, South

Africa, but denies that they are likewise, or at all,

entitled to be credited pro rata or otherwise for the

extra freight, or any freight, received by said

vessel at said port of distress, or at any place, as
\

the result of the substitution of the new cargo, or

any cargo, for that portion of the cargo which had

been jettisoned, or any other cargo, or otherwise or

at all.

VII.

Admits the allegations of Articles IX, X and XL
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VIII.

Answering Article XII, denies that the freight

received by said vessel as a result of putting into

said port of distress, is the sum of twenty-one thou-

sand, one hundred nineteen dollars ($21,119.), or

any sum, and denies that the vessel received any

freight as a result of putting into said port of

distress.

IX.

Answering Article XIII, denies that the amount

of contribution in general average which said

vessel should pay to said cargo is estimated at the

smn of seven thousand, two hundred twenty-four

and 72/100 dollars ($7,224.72), or any sum, and

denies that any sum or contribution in general

average should be paid by said vessel to said cargo.

X.

Answering Article XIV, alleges that it has no

information as to the matters therein contained,

and for that reason demands strict proof thereof.

XI.

Answering Article XV, denies that all and singu-

lar the premises are true, or within the admiralty

or maritime jurisdiction of the United States or of

this Honorable Court. [8]

And for a further and separate defense, respond-

ent alleges:

That on the 15th day of March, 1920, and upon

the delivery of said cargo, said Small & Morgan
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agreed in writing witli respondent that all losses

and expenses which by way of general average on

account of said voyage should be made to appear to

be due from them, should be stated by Geo. E.

Billings Co., and would be paid by them to said

Geo. E. Billings Co.; that a copy of said average

agreement is hereunto annexed and marked Ex-

hibit "A"; that in accordance with said agreement,

said Geo. E. Billings Co. on May 14, 1921, stated

said amoimts and determined that there was due

from said cargo the sum of four thousand, six hun-

dred ninety-four and 22/100 dollars ($4,694.22)
j

that copies of said statement were thereupon de-

livered to said Smith, Kirkpatrick & Co., Inc., and

libelant, and that neither said Smith, Kirkpatrick

& Co., Inc., nor said libelant nor said Small &
Morgan has ever notified said Geo. E. Billings Co.,

or respondent of any objection to said statement.

Wherefore, respondent prays that it be hence

dismissed with its costs of suit.

PILLSBURY, MADISON & SUTRO
Proctors for Respondent. [9]

|

State of California,

City and County of San Francisco—ss.

R. H. Holmberg, being first duly sworn, deposes

and says: That he is the Secretary of Pacific

Freighters Company, a corporation, the respondent

in the above entitled cause, and as such Secretary

is authorized to make this verification for and on

behalf of said respondent ; that he has read the fore-

'

I
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going Answer and knows the contents thereof; that

the same is true of his own knowledge, except as to

the matters w^hich are therein stated upon informa-

tion or belief, and that as to those matters he be-

lieves it to be true.

E. H. HOLMBEEG
Subscribed and sworn to before me this 26th day

of August, 1921.

[Seal] FRANK L. OWEN
Notary Public in and for the City and County of

San Francisco, State of California. [10]

EXHIBIT ''A".

Geo. E. Billings Co.

Average Adjusters and

Insurance Brokers

308-312 California Street

San Francisco

Represented by

Mather & Co.

Philadelphia, New York,

Boston and Seattle

AVERAGE AGREEMENT.

Whereas, the Scho. ''Rosamond" whereof J. H.

Brown was Master, having on board a cargo con-

sisting principally of Liunber, sailed from Puget

Sound on or about the 15th day of March, 1920,

boimd for Cape Town, and, in the due prosecution
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of her said voyage, it is alleged that suffered heavy

weather and put into San Francisco for the safety

of the vessel and cargo.

And whereas, by reason of the occurrences of the

voyage, certain losses and expenses have been in-

curred, and other losses and expenses may hereafter

be incurred, which may be a charge (by way of

General Average or otherwise) upon the said

Vessel, her earnings as Freight, and her Cargo, or

either of them, or upon specific interests;

Now, in consideration of the premises, we, the

subscril^ers (Charterers, owners, shippers, or con-

signees, of the said Vessel, her earnings as Freight,

or her Cargo; or agents or attorneys of chai-terers,

owners, shippers, or consignees, of the interest de-

scribed and set opposite our signatures), do hereby

severally and respectively (but not jointly, or one

for the other) covenant and agree (for ourselves

personally, our principals, and for our and their

respective successors, executors, and administra-

tors), to and with The Pacific Freighters Co.

and/or Geo. E. Billings Co. (as Trustees for all

concerned), that all losses and expenses aforesaid

which shall be made to appear to be due either from

us, our principals, or from any firm of which we

are or have been co-partners, whether as charterers,

owners, shippers, consignees, or as subscribers

hereof, shall be paid unto the said Geo. E. Billings

Co. (as Trustees for all concerned) by us respect-

ively according to the part or share in the said
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Vessel, her earnings as freight, or her Cargo, which

either belongs to us, belongs or is consigned to, or

is for the account of, any person or persons for

whom we are agents or attorneys, or with whom we

are or have been co-partners, or in which we are or

have been in any manner concerned, provided that

such losses and expenses shall be stated and appor-

tioned in accordance with the established usages

and laws in similar cases, and such payment shall

be made upon the completion of the statement of

such losses and expenses, and upon due notice

being given of the completion thereof.

And we do further bind ourselves to furnish

promptly (upon request of said Adjusters) all such

information and documents as they may require

from us respectively to make said adjustment; and

we warrant that the information furnished will be

correct.

And should the value of services rendered in

whole or in part to cargo be determined either by

amicable settlement or by arbitration, we hereby

severally agree to pay each our rateable proportion

of any sum thus fixed or determined upon; and in

the event of an action or suit being brought to re-

cover for or determine the value of such services,

we hereby severally agree to give l^ond therein in

I

the same manner as if the person or persons by

' whom suit is brought had required such bond direct

from us before surrendering the cargo; and we fur-

ther severally agree to pay and fully satisfy any

,

final decree that may be rendered.
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This agreement may be executed in several parts

of like tenor, the whole of which shall constitute but

one agreement and shall have the same effect as if

each of said parts were severally signed by us.

In Witness Whereof, we have to these presents

set our hands, in the City of Cape Town Union of

South Africa this 20th day of November in the

year of our Lord, One Thousand Nine Hundred and

Twenty.

Signatures—Small & Morgan.

No. of Packages and Description—11307 pes.

Douglas Fir and/or rough Clear Spruce.

Amount of Invoice—$61661.71. Full particulars

and original invoices will be sent you later (direct).

Where insured—Saint Paul Fire Marine Insur-

ance Co. of Saint Paul, Minnesota. [11]

[Endorsed] : Admission of service. Filed Sep. 2,

1921. [12]

[Title of District Court and Cause.]

CROSS-LIBEL.

To the Honorable Maurice T. Dooling, Judge of

the Southern Division of the United States

District Court for the Northern District of

California. Division One:

The cross-libel of Pacific Freighters Company, a

cory)oration, against St. Paul Fire & Marine Insur-

ance Co., a corporation, in a cause of general aver-

age, civil and maritime, alleges:
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I.

That at all times hereinafter mentioned, St. Paul

Fire & Marine Insurance Co., cross-respondent

above named, was and still is a corporation, or-

ganized and existing under and by virtue of the

laws of the State of Minnesota, and having an

agency and doing business in the City and County

of San Francisco, State of [13] California.

II.

That at all times hereinafter mentioned. Pacific

Freighters Company, cross-libelant above named,

was, and still is, a corporation organized and exist-

ing under and by virtue of the laws of the State of

California, having its principal place of business at

the City and County of San Francisco, in said

State, and at all of said times was the owner of the

American Schooner "Rosamond."

III.

That at all times hereinafter mentioned, Smith,

Kirkpatrick & Co., Inc., was, and still is, a corpo-

ration, organized under and by virtue of the laws

of the State of New York.

IV.

That in the month of May, 1920, Messrs. Comyn,

Mackall & Co. shipped on board the said schooner

"Rosamond", at the port of Port Blakeley, Wash-

ington, a cargo of liunber to be by said vessel

transported from said port of Port Blakeley,
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AVashington, to Cai)e Town, South Africa, and said

Comyn, Maekall & Co. then and there sold and

transferred said cargo to said Smith, Kirkpatrick &
Co., Inc., and said Smith, Kirkpatrick & Co., Inc.,

then and there sold and transferred said cargo to

Small & Morgan, a copartnership doing business at

Cape Town, South Africa, who at all the times

herein mentioned and subsequent thereto were the

owners of said cargo.

V.

That thereafter said vessel sailed from the said

port of Port Blakeley, Washington, with said

lumber on hoard, for said port of Cape Town, South

Africa, and wliile on said voyage experienced heavy

gales, which caused said vessel to leak and to jetti-

son her deck cargo; that in consequence thereof it

[14] became necessary for the safety of said vessel

and the remaining cargo, for said vessel to square

away for a port of distress, which she then and

there did, and arrived at the port of San Francisco

on or about the 16th day of May, 1920.

That on the arrival of said vessel at the port of

San Francisco it became necessary to discharge the

said cargo and place said vessel in dry dock for

repairs.

VI.

That under and by virtue of the contract of af-

freightment under which said cargo was being

transported, the freight on said first cargo was pre-

paid and considered as earned on the completion of

the loading thereof.
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VII.

That the said vessel thereupon proceeded upon

her voyage and arrived at the port of Cape Town,

South Africa, on the 10th day of November, 1920,

and safely delivered her said cargo.

VIII.

That the said vessel and the said cargo remaining

on board thereof, after said jettison and at the

time the said vessel changed her course for the port

of distress, are liable to contribution in general

average ratably for the cost and expense of putting

into said port of distress and repairing said vessel,

and such other expense incurred until she was again

upon her voyage to the port of Cape Town, South

Africa.

IX.

That the valuation of said vessel, less the cost of

repairs, is the sum of forty-six thousand, six hun-

dred forty-two and 99/100 dollars ($46,642.99).

X.

That the value of said cargo remaining on board

after the jettison of the said deck load and at the

time of the changing [15] of the course of said ves-

sel for said port of distress, is the smn of sixty-one

thousand, six hundred sixty-two dollars ($61,662.).

XI.

That the expense of said deviation and cost of

repairs aforesaid, is the sum of eight thousand,
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three hundred seventeen and 62/100 dollars

($8,317.62).

XII.

That the amount of contribution in general aver-

age which said cargo should pay to said vessel is

the sum of four thousand, six hundred ninety-four

and 22/100 dollars ($4,694.22).

XIII.

That heretofore and before the commencement of

this action, said Smith, Kirkpatrick & Co., Inc., and

cross-respondent, in consideration of the delivery of

said cargo to said Small & Morgan, agreed to pay

to cross-libelant the amount of the contribution in

general average, if any, which should become due

from said cargo to said vessel. ^

XIV.
That on the 15th day of March, 1920, and upon

the delivery of said cargo, said Small & Morgan

agreed in writing with cross-libelant that all losses

and expenses which by way of general average on

account of said voyage should be made to appear to

be due from them, should be stated by Geo. E.

Billings Co., and would be paid by them to said i

Geo. E. Billings Co. ; that a copy of said average

agreement is hereunto annexed and marked Exhibit

"A"; that in accordance with said agreement, said

Geo. E. Billings Co. on May 14, 1921, stated said

amounts and determined that there was due from

said cargo the sum of four thousand, six hundred
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ninety-four and 22/100 dollars ($4,694.22); tliat

copies of said statement were thereupon delivered to

said Smith, Kirkpatrick & Co., Inc., and cross-re-

spondent [16] and that neither ^aid Smith, Kirk-

patrick & Co., Inc., nor said cross-respondent, nor

said Small & Morgan, has ever notified said Geo. E.

Billings Co., or cross-libelant, of any objection to

said statement.

XV.

That all and singular the premises are true, and

within the admiralty and maritime jurisdictions of

the United States and of this Honorable Court.

Wherefore, cross-libelant prays that this Honor-

able Court will be pleased to decree to cross-libelant

the payment of said general average contribution

amounting to the sum of four thousand, six hun-

dred ninety-four and 22/100 dollars ($4,694.22)

with interest and costs, and that said cross-libelant

may have such other and further relief as in law

and justice it may be entitled to receive.

PILLSBURY, MADISON & SUTRO
Proctors for cross-libelant. [17]

State of California,

City and County of San Francisco—ss.

R. H. Holmberg, being first didy sworn, deposes

and says: That he is the Secretary of Pacific

Freighters Company, a corporation, the cross-libel-

ant in the above entitled cause, and as such Secre-

tary is authorized to make this verification for and
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on beliair of said cross-libelant; that he has read the

foregoing Cross-libel and knows the contents

thereof; that the same is true of his own knowl-

edge, except as to the matters which are therein

stated upon information or belief, and that as to

those matters be believes it to be true.

R. H. HOLMBERG
Subscribed and sworn to before me this 26th day

of August, 1921.

[Seal] FRANK L. OWEN
Notary Public in and for the City and Comity of

San Francisco, State of California. [18]

EXHIBIT ''A".

Geo. E. Billings Co., Average Adjusters and In-

surance Brokers, 308-312 California Street, San

Francisco.

Represented by Mather & Co., Philadelphia, New
York, Boston and Seattle.

AVERAGE AGREEMENT
Whereas, the Scho. '^Rosamond" whereof J. H.

Brown was Master, having on board a cargo consist-

ing principally of Lumber, sailed from Puget Sound

on or about the 15th day of March, 1920, bound for

Cape Town, and, in the due prosecution of her said

voyage, it is alleged that suffered heavy weather

and put into San Francisco for the safety of the

vessel and cargo.
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And whereas, by reason of the occurrences of the

voyage, certain losses and expenses have been in-

curred, and other losses and expenses may here-

after he incurred, which may be a charge, (by way

of General Average or otherwise) upon the said

Vessel, her earnings as Freight, and her Cargo, or

(^ither of them, or upon specific interests

;

Now, in consideration of the premises, we, the

subscribers (charterers, owners, shippers, or con-

signees, of the said Vessel, her earnings as Freight,

or her Cargo; or agents or attorneys of charterers,

owners, shippers, or consignees, of the interest de-

scribed and set opposite our signatures), do hereby

severally and respectively (but not jointly, or one

for the other) covenant and agree (for ourselves

personally, our principals, and for our and their

respective successors, executors, and administra-

tors), to and with The Pacific Freighters Co. and/or

Geo. E. Billings Co. (as Trustees for all concerned),

that all losses and expenses aforesaid which shall

be made to appear to be due either from us, our

principals, or from any firm of which we are or

have been co-partners, whether as charterers, own-

I

ers, shippers, consignees, or as subscribers hereof,

I shall be paid unto the said Geo. E. Billings Co. (as

I Trustees for all concerned) by us respectively ac-

! cording to the part or share in the said Vessel, her

' earnings as freight, or her Cargo, which either

belongs to us, belongs or is consigned to, or is for

the account of, any person or persons for whom
we are agents or attorneys, or with whom we are or
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have been co-partners, or in which we are or have

been in any manner concerned, provided that such

losses and expenses shall be stated and apportioned

in accordance with the established usages and laws

in similar cases, and such payment shall be made

upon the completion of the statement of such losses

and expenses, and upon due notice being given of

the completion thereof.

And we do further bind ourselves to furnish

promptly (upon request of said Adjusters) all such

information and documents as they may require

from us respectively to make said adjustment; and

we warrant that the information furnished will be

correct.

And should the value of services rendered in

whole or in part to cargo be determined either by

amicable settlement or by arbitration, we hereby

severally agree to pay each our rateable propor-

tion of any sum thus fixed or determined upon;

and in the event of an action or suit being brought

to recover for or determine the value of such ser-

vices, we hereby severally agree to give bond therein

in the same manner as if the person or persons by

whom suit is brought had required such bond

direct from us before surrendering the cargo; and

we further severally agree to pay and fully satisfy

any tinal decree that may be rendered.

This agreement may be executed in several parts

of like tenor, the whole of which shall constitute

but one agreement and shall have the same effect

as if each of said parts were severally signed by us.



St. Paul F. and M. Ins. Co. 25

In Witness Whereof, we have to these presents

set our hands, in the City of Cape Town, Union of

South Africa, this 20th day of November, in the

year of our Lord, One thousand Nine Hundred and

Twenty.

Signatures—Small & Morgan.

No. of Packages and Description—11307 pes.

Douglas Fir and/or rough Clear Spruce.

Amount of Invoice—$61661.71. Full particulars

and original invoices will be sent you later (direct).

Where insured—Saint Paul Fire Marine Insur-

ance Co. of Saint Paul, Minnesota. [19]

[Endorsed]: Admission of service. Filed Sep.

2, 1921. [20]

[Title of District Court and Cause.]

EXCEPTIONS TO ANSWER.

To the Hon. M. T. Dooling, Judge of the Southern

Division of the United States District Court for

the Northern District of California, Division

One:

St. Paul Fire & Marine Insurance Co., libelant

herein, respectfully files its Exceptions to the An-

swer to the Libel on file in the above named cause,

and for ground of exception alleges

:

I.

Said libelant excepts to the said answer, and par-

ticularly unto the further and separate defense

therein contained, upon the ground that the matters
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set forth in said alleged further and separate de-

fense, do not constitute a defense to the cause of

action set forth in the libel.

Wherefore, libelant prays that the said alleged

seprate and further defense be stricken from the

said answer and for such other and further relief

in the premises as may be proper.

NATHAN H. FRANK
IRVING H. FRANK

Proctors for Libelant.

[Endorsed] : Admission of service. Filed May
15, 1922. [21]

[Title of District Court and Cause.]

NOTICE OF MOTION TO STRIKE OUT
PORTIONS OF ANSWER

To Pacific Freighters Company, a Corporation,

Respondent, and to Messrs. Pillsbury, Madison

& Sutro, Proctors for said Respondent:

You And Each Of You Will Please Take Notice:

That on Saturday, the 27th day of May, 1922, at

the hour of 10 o'clock A.M. of said day, or so soon

thereafter as counsel can be heard, at the Court

Room of the above entitled Court, in the Post

Office Building, in the City and County of San

Francisco, the libelant above named will move the

Court to strike out the following portions of the

answer on file herein:

Libelant moves to strike out that part of the

answer beginning on page 4, line 1 thereof with the
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words "And for a further and separate defense

respondent alleges", down to and including line

18, ending with the words "any objection to said

statement," on the ground that the said matter is

irrelevant and immaterial, and that the same does

not constitute a defense to the cause of action set

forth in the libel on file [22] herein.

Said libelant further moves to strike out all that

part of the said answer marked "Exhibit ^A'," and

attached thereto, called "Average Agreement," on

the ground that the same is irrelevant and imma-

terial.

Said motion vrill be made upon the pleadings and

papers on file in the above entitled cause.

Dated: May 15, 1922.

NATHAN H. FRANK
IRVING H. FRANK

Proctors for Libelant.

[Endorsed] : Admission of service. Filed May
15, 1922. [23]

[Title of District Court and Cause.]

EXCEPTIONS TO CROSS-LIBEL OF
PACIFIC FREIGHTERS COMPANY.

To the Hon. M. T. Dooling, Judge of the Southern

Division of the United States District Court

for the Northern District of California, Di-

vision One:

St. Paul Fire & Marine Insurance Co., libelant

and cross-respondent herein, respectfully files its
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Exceptions to the Cross-libel of Pacific Frei.G^hters

Com])any, respondent and cross-libelant herein, and

for ground of exception alleges:

I.

Said libelant and cross-respondent excepts to the

said Cross-libel on file in the cause above named,

on the ground that the same does not state facts

sufficient to constitute a cause of action against the

libelant and cross-respondent herein.

Wherefore, libelant and cross-respondent prays

that the said cross-libel be dismissed and for such

other and further [24] relief in the premises as may

be proper.

NATHAN H. FRANK
IRVING H. FRANK

Proctors for Libelant and

Cross-respondent.

[Endorsed]: Admission of service. Filed May

15, 1922. [25]

[Title of District Court and Cause.]

NOTICE OF MOTION TO STRIKE OUT
PORTIONS OF CROSS-LIBEL.

To Pacific Freighters Company, a Corporation,

Cross-Libelant, and to Messrs. Pillsbury, Madi-

son & Sutro, Proctors for said Cross-Libelant:

You, And Each Of You, Will Please Take Notice:

That on Saturday, the 27th day of May, 1922, at the

hour of 10 o'clock A.M. of said day, or so soon
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thereafter as counsel can be heard, at the Court

Room of the above entitled court, in the Post Of-

fice Building-, in the City and County of San Fran-

cisco, the cross-respondent above named will move

the court to strike out the following portions of

the cross-libel on file herein:

Libelant and Cross-respondent moves to strike out

that part of the cross-libel beginning on page 4,

line 19 thereof with the [26] words, "That on the

15th day of March, 1920", down to the end of alle-

gation XIV of said cross-libel ending with the

words on page 5 thereof, line 4 "to said statement",

on the ground that the said matter is irrelevant

and immaterial.

Libelant and cross-respondent moves to strike out

all of "Exhibit 'A'," attached to said cross-libel

and called "Average Agreement", on the ground

that the matter therein contained is irrelevant and

immaterial.

Said motion will be made upon the pleadings

and papers on file in the above entitled action.

Dated: May 15, 1922.

NATHAN H. FRANK
IRVING H. FRANK

Proctors for Libelant and

Cross-respondent.

[Endorsed] : Admission of service. Filed May
15, 1922. [27]
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[Title of District Court and Cause.]

Nathan H. Frank, Esq. and Irving H. Frank,

Esq., Proctors for Libelant.

Pillsbury, Madison & Sutro, Proctors for Re-

spondent.

ON EXCEPTIONS TO ANSWER AND CROSS-
LIBEL, AND MOTION TO STRIKE OUT
PARTS THEREOF.

The exceptions to the answer, and to the cross-

libel herein are overruled, and the motions to strike

out parts thereof are denied.

October 5th 1923.

M. T. DOOLING
Judge

[Endorsed] : Filed Oct. 5, 1923. [28]

[Title of District Court and Cause.]

ANSWER TO CROSS-LIBEL.

To the Honorable the United States District Court

in and for the Northern District of California,

Southern Division. Division Three.

THE ANSWER
of St. Paul Fire & Marine Insurance Co., a cor-

poration, to the cross-libel of Pacific Freighters

Company, a corporation, in a cause of general

average civil and maritime alleges:
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I.

Admits the allegations of Articles I, II, and III,

of said cross-libel.

II.

Answering unto Article lY. of the said cross-

libel the said cross-respondent admits that in the

j

month of May, 1920, [29] Messrs. (^omyn, Mackall

& Co. shipped on board the Schooner "Rosamond",

at the port of Port Blakeley, Washington, a cargo

of lumber to be by said vessel transported from

said port of Port Blakeley, Washington, to Cape

Town, South Africa, and that said Comyn, Mac-

kall & Co then and there sold and transferred said

cargo to Smith, Kirkpatrick & Co., Inc. Cross-

Respondent ho\vever, denies the allegation in said

Article IV. contained, that Smith, Kirkpatrick &

Co., Inc., then and there sold or transferred the

said cargo to Small & Morgan, and denies that the

said Small & Morgan were at all or at any of the

I

times in the said cross-libel mentioned or subse-
11

quent thereto, the owners of the said cargo.

III.

Answering unto Article V. of the said Cross-

libel, Cross-Respondent admits that the Schooner

"Rosamond" sailed from the port of Port Blakeley,

\ Washington, with the cargo of lumber on board

hereinabove referred to, for the port of Cape Town,

South Africa, and admits that while on her said

j
voyage she experienced heavy gales, which caused
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her to leak and to jettison her deck cargo; admits

that in consequence thereof it became necessary

for the safety of the said vessel and the remain-

ing cargo, for the said vessel to square away for

a port of distress, and that she then and there

did square away for a port of distress, and arrived

at the port of San Francisco, on the 16th day of

May, 1920.

Cross-respondent admits that on the arrival of

the said vessel at the port of San Francisco, it

became necessary to discharge her said cargo and

place the said vessel in dry dock for repairs, (^ross

Respondent further alleges that upon the said

repairs being completed, the vessel's said cargo

was re-loaded, and a new^ cargo taken on board to

replace the deck load which had theretofore been

jettisoned and lost. [30]

IV.

Answering unto Article VI. of the said Cross-

libel, Cross-Respondent admits that in and by vir-

tue of the contract of affreightment imder which

the said cargo of the Schooner "Rosamond" was

being transported, the freight on her first cargo

was prepaid and considered as earned on the com-

pletion of the loading thereof, and Cross-Respond-

ent alleges that for the new^ cargo taken on board

at the port of San Francisco as alleged in the

preceding allegation of this Answer, the said

Schooner "Rosamond" received a new and addi-
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tional freight amounting to the sum of Twenty-

one thousand one hundred and nineteen and no/100

dollars ($21,119.00).

V.

Answering unto Article VII. of the said Cross-

libel, Cross- Respondent admits that the said vessel

thereupon proceeded upon her voyage and arrived

at the port of Cape Town, South Africa, and

safely delivered her said cargo.

As to the allegation that said vessel arrived at

said Port on the 10th day of November, 1920,

this Cross-Respondent is ignorant, so that it can

neither admit nor deny the same, wherefore it

calls for proof thereof.

VI.

Answering unto Article VIII. of the said Cross-

libel, Cross-Respondent admits that the said

Schooner "Rosamond" and her said cargo remain-

ing on board after the said jettison and at the

time the said vessel changed her course for a port

of distress, are liable to contribution in general

average rateably for the cost and expense of put-

ting into said port of distress and repairing said

vessel and such other expense incurred until she

was again upon her voyage to the Port of Cape

To\vn, South Africa ; and Cross-Respondent further

alleges [31] that the said vessel and her said cargo

remaining on board after the said jettison are

likewise entitled to be credited pro rata for the
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extra freight received b}^ the said vessel at the

said port of distress, as the result of the substitu-

tion of the new cargo for that portion of the cargo

which had been jettisoned.

VII.

Cross-Respondent admits the allegations of Ar-

ticles IX., X and XI. of the said Cross-libel.

VIII.

Answering mto Article XII. of said Cross-libel,

Cross-Respondent denies that the amount of con-

tribution in general average which the said cargo

should pay to the said vessel, is the sum of Four '1

Thousand six hundred and ninety-four and 22/100

dollars ($4,694.22), and denies that there is any

sum whatsoever or at all, payable or due the said ij

vessel as contribution in general average from the

said cargo or otherwise or at all. In this behalf, I

Cross-Respondent alleges that the freight received

by the said vessel as the result of putting into

said port of distress, is the sum of Twenty-one

thousand one hundred and nineteen and no/100

dollars ($21,119.00), and further alleges that the

said vessel should pay as contribution in general

average to the said cargo, the sum of Seven Thou-

sand two hundred and twenty-four and 72/100

dollars ($7,224.72).

IX.

Answering unto Article XIII. of said Cross-

libel, Cross-Respondent denies that before the com-
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inencement of this action, or at any other time or at

all, either Smith, Kirkpatrick & Co., Inc., or Cross-

Respondent, agreed to pay Cross-libelant, the

aniomit of the contribution in general average

if any which should become due from said cargo

to said vessel either in consideration of the delivery

of the said cargo to Small & Morgan, or in con-

sideration of the delivery of said cargo to anyone

or at all, or at all agreed to pay Cross-libelant

any contribution in general average. [32]

X.

Answering unto Article XIV. of the said Cross-

libel, Cross-Respondent alleges that it has no in-

formation as to the allegation therein contained

that on the 15th day of March, 1920, or upon the

delivery of the said cargo. Small & Morgan agreed

either in writing or otherwise with Cross-libelant

that all losses and expenses which by way of general

average on account of the voyage of the said

Schooner "Rosamond" should be made to appear

to be due from them, should be stated by Geo. E.

Billings Co., and would be paid by them to said

Geo. E. Billings Co., wherefore, it can neither

admit nor deny the same, and calls for strict proof

thereof.

As to the allegation that "Exhibit A" attached to

the said Cross-libel is a copy of the said alleged

average agreement in said Article XIV. referred

to, Cross-Respondent is ignorant so that it can
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neither admit nor deny the same, wherefore, it

demands strict proof thereof.

Cross-Respondent admits that Geo. E. Billings

Co. on or about the 14th day of May, 1921, pre-

pared a statement of general average, but alleges

that said statement is imperfect and fails to prop-

erly state the items chargeable against the said ||

cargo or against the said vessel and owners, and

fails properly to state the items of expense of the i

contributory values of ship and freight. Further t

alleges that the said statement fails to show the

contribution in general average which the said I

vessel should pay to said cargo which contribution

is estimated by cross respondent to be the sum of

Seven thousand two hundred and twenty-four and I

72/100 dollars ($7,224.72). As to the allegation

that said statement prepared by Geo. E. Billings

Co. was so prepared in accordance with the allege(

agreement alleged in Article XIV. of the Cross-libe|(

set forth, said Cross-respondent is ignorant so that

it can neither admit nor deny the same, wherefore,

it calls for strict proof thereof.

Cross-respondent admits that copies of a statel

ment prepared by Geo. E. Billings Co. was deliv-

ered to Smith, Kirkpatrick & Co., Inc., but denies

that neither Smith, Kirkpatrick & Co., Inc., nor

Cross-Respondent ever notified the said Geo. E.

Billings Co. or Cross-libelant of its objection to

the said statement, and on the contrary alleges;

[33] that the said Smith, Kirkpatrick & Co. Inc.,

I
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and the said Cross-Respondent did m fact disagree

with and object to the said statement so prepared,

as imperfect and improper.

XI.

Answering unto Article XV. of said Cross-libel,

Cross-Respondent alleges that all and singular the

premises are true.

And for a further and separate defense Cross-

Respondent alleges that the said Cross-libel fails

to state a cause of action against the Cross-Respond-

ent, and that it appears therefrom that no privity

of contract exists betw^een said Cross-libelant and

the said Cross-Respondent.

Wherefore, Cross-Respondent prays that the said

Cross-libel on file herein, may be dismissed and

for its costs herein.

SAINT PAUL FIRE AND MARINE
INSURANCE COMPANY,

By M. C. HARRISON
NATHAN H. FRANK

and

IRVING H. FRANK
IRVING H. FRANK
Proctors for Cross-Respondent,

1215 Merchants Exchange Bldg.,

San Francisco, Calif [34]
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INTERROGATORIES PROPOUNDED TO
CROSS-LIBELANT BY CROSS-RESPOND-
ENT AND TO BE ANSWERED UNDER
OATH.

First Interrogatory

:

Please to state the items and amounts thereof

which Pacific Freighters Co. alleged it ex-

pended in order that the Schooner ''Rosamond"

might proceed upon her voyage and earn tlie

additional freight on the cargo taken on at

San Francisco after the deviation? Also at-

tach copies of vouchers for the same.

Second Interrogatory

:

Please attach to your answers to these in-

terrogatories a copy of the alleged agreement

between Smith, Kirkpatrick & C^o. Inc., St.

Paul Fire & Marine Insurance Co., a corpora-

tion, and Pacific Freighters Company, a cor-

poration, whereby it is alleged the said Smith,

Kirk])atrick & Co. Inc., and the said St. Paul

Fire & Marine Insurance Co. agreed to pay

Pacific Freighters Company in consideration

of the delivery of the cargo of the Schooner
'

' Rosamond '

' to Small & Morgan, the amount of

any contribution in general average which

should become due from the said cargo to the

said vessel, as alleged in Article XIII. of the

Cross-libel.
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Third Interrogatory

:

Please attach to your answers to these in-

terrogatories an itemized statement of the ad-

ditional cargo and the freight received thereon

which said cargo was taken on board at the

port of San Francisco after a deviation to

said port as a port of distress, together with

all vouchers with relation thereto.

SAINT PAUL FIRE AND MARINE
INSURANCE COMPANY,

By M. C HARRISON.
NATHAN H. FRANK

and

IRVING H. FRANK
Proctors for Cross-Respondent,

1215 Merchants Exchange Bldg.,

San Francisco, Calif. [35]

State of California,

City and County of San Francisco.—ss.

M. C. Harrison, being first duly sworn, deposes

and says: That he is the Agent for Saint Paul

Fire and Marine Insurance Company, a (Corpora-

tion, Cross-Respondent in the above entitled cause,

and as such Agent is authorized to make this veri-

fication for and on behalf of said (^ross-Respondent;

that he has read the foregoing Answer to Cross-

Libel, and knows the contents thereof; that the

same is true of his own know^ledge, except as to
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the matters which are therein stated upon informa-

tion and belief, and that as to those matters he

believes it to be true.

M. C. HARRISON

Subscribed and sworn to before me, this 29th

day of May, 1924.

[Seal] NEVA A. REMPER
Notary Public

[Endorsed] : Admission of service. Filed May 29,

1924. [36]

[Title of District Court and Cause.]

ANSWERS TO INTERROGATORIES AN-

NEXED TO THE ANSWER TO CROSS-
LIBEL FILED HEREIN.

In answer to the First Interrogatory, respondent

and cross-libelant says that the items and amounts \

thereof which respondent and cross-libelant ex-

pended in order that the Schooner ''Rosamond" *

might proceed upon her voyage and earn the addi-

tional freight on the cargo taken on at San Fran-

cisco, are set forth in the Statement of General

Average mentioned in Article 14 of the cross-libel,

which said statement is hereunto annexed, marked

Exhibit ''A", hereby referred [37] to and made a

part hereof the same as if herein set forth at

length; that there was no deviation whatever on

the voyage mentioned in said cross-libel ; that copies
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of the voiicliers for said items are set forth in said

statement.

In answer to the Second Interrogatory, respond-

ent and cross-libelant says that said agreement is

set forth in certain correspondence between re-

spondent and cross-libelant, said Smith, Kirkpat-

rick & ('0. Inc., and libelant and cross-respondent;

that copies of said correspondence are aimexed and

marked Exhibit "B", hereby referred to and made

a part hereof the same as if set forth at length.

In answer to the Third Interrogatory, respond-

ent and cross-libelant says that an itemized state-

ment of the additional cargo and the freight re-

ceived thereon which said cargo was taken on board

at the Port of San Francisco as a port of distress,

is hereunto annexed and marked Exhibit ^'C"

hereby referred to and made a part hereof the sanie

as if herein set forth at length; that there was no

deviation on said voyage ; that copies of all vouchers

with relation to said additional cargo and freight

are hereunto annexed and marked Exhibit ''D",

referred to and made a part hereof the same as if

herein set forth at length.

PILLSBURY, MADISON & SUTRO
Attorneys for Respondent and Cross-

Libelant. [38]
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State of California

City and County of San Francisco—ss.

R. H. Holmberg, being first duly sworn, deposes

and says : I am the Secretary of the Pacific Freight-

ers Company, a corporation, respondent and Cross-

libelant in the above case. I have read the foregoing

answers to the interrogatories annexed to the libelant

and cross-respondent's answer to the cross-libel

herein, and the same are true to tlie best of my
knowledge, information and belief.

R. H. HOLMBERG
Subscribed and sworn to before me this 19th day

of June, 1924.

[Seal] FRANK 1.. OWEN
Notar}' Public in and for the City and County of

San Francisco, State of California.

[Clerk's Note: Exhibit A to the Answers to In-

terrogatories Annexed to the Answer to Cross-

Libel (being the Statement of General Average)

is identical with Exhibit I) to the Stipulation for

Submission of Cause herein. Set forth at page 80
j

of this printed record.] [39]
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EXHIBIT "B"

Smith, Kirkpatrick & Co. Inc.

Maritime Bldg. 10 Bridge St.

New York.

November 12th, 1920.

Messrs. W. L. Comyn & Co. Inc.,

San Francisco, Cal.

Dear Sirs:

Insurance (laim '

' Rosamond '
'—Notwithstanding

we submitted complete papers covering this claim to

the San Francisco Underwriters months ago, we

are still without any settlement. M. C. Harrison

& Co. through whom our brokers covered the cargo

appear to have been raising one question after an-

other which has up to now caused a serious delay

in reaching an adjustment. Their latest contention

covered by a telegram to our brokers here, of which

we enclose copy, will show you a totally new con-

tention which is wholly contrary to the views held

by all our adjusters and other Underwriters here.

Our brokers replied to that message pointing out

that the Charter Party called for prepayment of

the freight when shipped on the Coast, and which

freight was not subject to return if the vessel did

not deliver the cargo at destination as their tele-

gram appeared to imply, but presumably they must

have had before them the terms of the Charter

Party which plainly stated the freight was payable

and had been paid when the shipment was made.
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AVe accordingly wired them that their contention

was incorrect as so confirmed by the big adjusters

here, Johnson & Higgins and Mr. Desbard, Chair-

man of the Underwriters Adjustment Committee.

In the message our brokers added that you [40]

would be able to confirm our statement as to the

terms of the (charter Party, although our under-

standing is that some time ago when the insurance

claim was presented you communicated with them

as to the terms of the Charter I^arty. Harrison

& Co. wired our brokers yesterday that they had

referred to you as we directed but that you were

unable to say anything definite until the following

day. We thereupon thought it advisable to wire you

at length, which we did as per copy of message

herewith, and hope you will have been able to satisfy

Harrison & Company as to the correct terms of the

Charter Party. Whether such information will

now persuade Harrison & Co. to authorize pay-

ment to us of our claim here by the Adjusters,

Johnson & Higgins, into whose hands they placed

the adjustment, remains to be seen but we sincerely

trust there will be an end to this intolerable delay.

Harrison & C^o. seem to overlook the fact that

freight was paid on the second deck cargo as well

as the original deck cargo and that they also in-

sured and received the premium on the former and

no one here can imderstand their contention that

we must recover from the ship the prepaid freight

on tlie first deck load.
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We must apologize for imposing on your good

wall and time in this matter but we are most anx-

ious to get an immediate settlement of this long

overdue claim and have to thank you in anticipa-

tion for helping us towards this end.

Very truly yours,

SMITH, KIRKPATRICK & CO. INC.

G. W. KIRKPATRICK,
Treasurer. [41]

COPY OF TELEGRAM
November 10 AM 12 31

B223SF 133 NL
MX San Francisco Calif 9

Steel & Mayer

3 Cedar St. New York

Rosamond due to the loss of cargo freight was not

earned by the ship stop assurers thereby become

entitled to your right against the ship for return

of prepaid freight stop if ship carries forward a

second deck cargo in order to earn freight on first

;,
it is earning the freight under a new contract and

\ with a cargo not insured by policies on the first

!
cargo and by accepting such an adjustment you are

taking for your owni use the freight money belong-

ing to assurers stop assureds are therefore directly

}

liable to assurers for that freight money and it is

i

a proper offset against claim under the policies

stop assurers are willing to pay insured value of
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the deck cargo lost less the freight on such cargo

upon production of the policies.

M. C. HARRISON & CO. [42]

COPY OF TELEGRAM

November 11, 1920

W. L. CoiTiyn & C-o. Inc.,

San Francisco, (-al.

Harrison Co. underwriters continue intolerable de-

lay in settling our insurance claim Rosamond on

the extraordinary ground that freight on original

deck cargo not having been earned they are entitled

to deduct same from our claim leaving us to recover

such freight from ship apparently ignoring the

fact that charter party specifically stipulated freight

l)ayable when lumber was shipped. All adjusters

here state Harrisons contention untenable. Please

see them immediately confirming terms charter

party as we cannot longer tolerate further delay

settling claim. Wire our expense if Harrison now

agreeable authorize adjustment.

SMITH, KIRKPATRICK & CO. INC. [43]
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COPY OF TELEGRAM
November 15 AM 28

D37NY 69

AX New York NY 1130A 15

W L Coniyn & Co Inc

San Francisco Calif

Have following cable today from consignees Rosa-

mond captain refuses to discharge cargo unless

we give a guarantee contribution to general average

of twelve percent billings average adjusters if this

is in order can you make arrangements with im-

derwriters hasten reply get owners to instruct cap-

tain to release goods message ends we are puzzled

over this question being referred to us have you

word whether cargo arrived intact and undamaged

SMITH KIRKPATRICK & CO INC [44]

Saint Paul Fire and Marine Insurance Co.

M. C. Harrison & Co.

General Agents Marine Dept.,

28 Maryland Bldg.,

San Francisco, Cal.

Nov. 15, 1920.

Schooner "Rosamond" and ov^ners,

San Francisco,

Cal.

Gentlemen

:

We have the following telegram from Messrs.

Steel & Mayer of New^ York, representing Messrs.

Smith, Kirkpatrick Co:
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''New York, Nov. 15, 1920

Rosamond demanding twelve percent general

average contribution before discharging cargo

deliver guaranty to Comyn McCaull covering

this stop wire immediately when accomplished

reply at once when payment of loss will be

made.

(Signed) STEEL & MAYER"

In accordance therewith, we herewith hand you

guarantee signed by the St. Paul Company cover-

ing the cargo shipped from Port Blakeley. Kindly ,:

Acknowledge receipt.

Yours very truly,

M. C. HARRISON
MCH/ELN Gen. Agt. [45]

(Copy)

Pacific Freighters Company

November 15th, 1920

M. C. Harrison, Esq.,

c/o M. C. Harrison & Co.,

Gen. Ats., Saint Paul Fire & Marine Ins. Co.,

San Francisco, Cal.

Dear Sir:

Rosamond: With respect to your letter of even

date, wherein you quote tele,a:ram from New York

from representatives of Smo^h, Kirkpatrick &

Company, with regard to the security account gen-
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eral average on the ''ROSAMOND"; wish to advise

that we have already telegraphed our Master and

representatives in accordance with our privilege

under the English Law, to the effect that we are

entitled to a deposit in this instance, and we, there-

fore, respectfully request that such be arranged

instead of the guarantee which you submit, and

which is herewith returned.

Yours very truly,

PACIFIC FREIGHTERS COMPANY
R. J. RINGWOOD

RJR/H
Enc

Cy Roy C Ward. [46]

COPY OF TELEGRAM

San Francisco, Cal., November 15th,

1920.

Smith, Kirkpatrick & Co., Inc.,

10 Bridge Street,

New York City

ROSAMOND In vievr your difficulties collecting

your claim from Undervn:'iters we prefer having

nothing to do with your insurers and to take de-

posit to which we are entitled by English law. If
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ship detained by delay of consignee in putting up

deposit we must insist upon payment demurrage

as per charter.

W. L. COMYN & CO INC

(Chge to Sender)

51 Words Strt

RJR/H
12:30 PM
591 [47]

COPY OF TELEGRAM

San Francisco, CaL, November

15th, 1920.

Smith, Kirkpatrick & Co., Inc.,

No. 10 Bridge Street,

New York City

Understand you placed insurance through Steele

and Mayer who in turn placed insurance through

M C Harrison here who now disputing your claim

STOP You will appreciate from our previous tele-

gram owners cannot see their way clear to accept

Harrisons guarantee of payment average charges

Steele and Mayer have wired Harrison to give own-

ers guarantee STOP Owners will accept cash de-

posit from M. C. Harrison or guarantee of payment

of average charges from yourselves and release

cargo promptly but owners are not willing release
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cargo and take chances on Harrisons guarantee

STOP Consignee has refused put up necessary

deposit which in turn he would have to collect from

Undei^writers in America and owners will not press

this point if Harrison makes necessary cash deposit

or you guarantee payment average

W L COMYN & CO INC

charges

(Chge to Sender)

130 Words Nite

WLC/H
629 [48]

COPY OF TELEGRAM

1920 Nov 16 PM 4 44

B297NY 107 1/77

CO NewYork NY 631P 16

W L Comyn & Co Inc

San Francisco Calif

Rossamond we find guarantee of the StPauls In-

surance Co not Harrisons tendered you stop re-

fusal of responsible underwriters guarantee under

such circumstances surely an unheard of and arbi-

trary proceeding stop it is of high importance to

us and consignees to proceed quickly with dis-

charge and we beg you will not allow any personal

feelings against Harrisons individually to prejudice
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our interest we appeal to you in the spirit which

invoked your telegram of June fourth and our re-

sponse moreover our imfailing respect for mutual

interest to accept StPauls tendered guarantee and

cable master to deliver cargo kindly wire reply

quickly to avoid further invaluable loss time dis-

charging

SMITH KIRKPATRICK & CO INC [49]

San Francisco, Cal., November 16th, 1920

Smith, Kirkpatrick & Co., Inc.,

10 Bridge Street,

New York City

Rosamond Replying your message If you will

obtain St. Paul Fire and Marine Insurance Com-

panys guarantee in New York to pay average

charges we will gladly accept same and cable master

immediately to deliver cargo and waive any ques-

tion of demurrage owing to consignee not making

deposit STOP We anxious to assist not impede We
have no personal feeling against Harrison but feel

that even if we accept St Pauls guarantee made

by him we would have trouble in collecting here

w^hereas if you obtain their guarantee are satified

you will have no difficulty in collecting as soon as
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we forward you average statement for collection

limder St Pauls guarantee

I

W L COMYN & CO INC
I (Chge to Sender)

,118 Words nite

:wic/H

5:15 PM
i678

ICyRCWard [50]

Pacific Freighters Company

November 16, 1920

Messrs. Smith, Kirkpatrick & Co.,

Marine Building,

10 Bridge St.,

New York City.

Dear Sirs:

Loss '' Rosamond"

1 This will acknowledge receipt of your letter

^of the 12th contents of w^hich we have read with

.interest, and we are enclosing herewith copy of a
,1

_

letter which we have written to M. C. Harrison &
jCo.

Whether this Avill be of any good in getting Har-

jrison to change his tactics, we have serious doubt.

There is no question about the validity of the claim

in every particular, but that will have very little

effect on Messrs. M. C. Harrison & Co.
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We beg to confiim telegrams passing relative to

average charges. ^J^he owners unquestionably have

the right to ask the consignees to put up the neces-

sary deposit before discharge of cargo is made,

and the Owners' adjusters have requested this

course be taken. We however, assmne this would

inconvenience your good buyers in (^ape Town, as

if they ])ut it up they would have to come back

here and collect under the policies through your

goodselves. This is, of course, the right method but

we realize it would be inconvenient to them and to

yourselves, and therefore we are prepared either

to collect the deposit here from the underwriters or

take a good and sufficient guarantee for the pay-

ment of these charges.

While it is true that M. S Harrison & Co. offer

St. Paul Fire & Marine guarantees, they have the

happy laiack of issuing St. Paul Fire & Marine

policies and then not paying them. If we accept the

guarantee of the St. Paul Fire & Marine Insurance

(^o. we would^ be in exactly the same position as

you are on your losses. We have for years refused

to accept St. Paul Fire & Marine policies written by

Harrison in this city, and if we do not take St.

Paul Fire & Marine policies written by Harrison,

you can understand that we are not [51] accepting

St. Paul Fire & Marine guarantee written by the

same gentlemen.

We have at all times been willing to accept the

St. Paul Fire & Marine policies issued by the agents

in New York, and we are equally willing to accept
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, the guarantee for the ijayinent of average charges,

I as we have never had any trouble at all in the

\ collection of our claims from the New York Agents,

but practically everyone has the same experience

I

with M. C. Harrison & Co. here, and claims do

I

not seem to be collected.

I

Therefore w^e wired you that if you can go ahead

land get St. Paul Fire & Marine guarantee through

your brokers in New York direct, we would accept

same and wire the Master to release the cargo and

the owners to waive all claims for demurrage owing

i

to the deposit not being put up in Africa.

We think you will agree with us that we are not

;

in any way endeavoring to impede matters, but en-

' deavoring in every way to assist both your good-

selves and the Consignees of the cargo, and taking

: only steps to insure collection of the average charges

which we are certainly entitled to do.

We are sure that you will appreciate, in view

of the trouble you have had in the collection of

your claim through M. C. Harrison & Co. under

I

the St. Paul Fire & Marine Insurance Co. that

^our position is not untenable in refusing to take

jSt. Paul Fire & Marine guarantee given by Har-

rison, and on which M. C. Harrison here would

have to pay out his money.

Yous very truly,

PACIFIC FREIGHTERS COMPANY
W. L. COMYNS

Director

WI.C/M
756 [52]

enc.
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Pacific Freighters Company

November 18, 1920

Messrs. M. C. Harrison & Co.,

San Francisco,

California.

Gentlemen

:

'^Rosamond" Loss

A copy of your telegram of November 10th ad-

dressed to Messrs. Steel & Mayer, also the claim of

Smith, Kirkpatrick & C^o. has just come into our

hands.

Therein you say that if the ship carried forward

a second cargo in order to earn the freight on the

first, etc.

This is to advise you that the vessel was not

obligated to carry on a second cargo without the

l^ayment of additional freight, and that, as a matter'

of fact, it was agreed between the shipper of thci

new cargo and the ship that an additional freight'!

should be paid, and the said new freight was paid.

We are advising you of this because we think]

it will make clear to you that Messrs. Smith, Kirk-

patrick have suffered a loss of the prepaid freight

on that cargo which was jettisoned.

Yours very truly,

PACIFIC FREIGHTERS COMPANY
W. L. COMYNS,

Director

M
754 [53]
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SAINT PAUL FIRE AND MARINE INSUR-
ANCE COMPANY

M. C. Harrison & Co.,

General Agents—Marine Dept.,

28 Maryland Bldg.,

San Francisco, Cal.

Nov 18, 1920

SCH. "ROSAMOND" and Owners,

San Francisco,

California.

Gentlemen

:

General Average

Yours of the 15th refusing the St. Paul Com-

pany's Guaranty.

The English Law does not give you the privilege

of cash deposit. It merely requires that the cargo

owner gives a sufficient security for the payment

of the General Average. This we have tendered and

you refuse.

To send a deposit to South Africa and then to

send it back again is a useless expense and is not

customar}^ and of no advantage to you and a dis-

tinct disadvantage to us.

We protest against such a demand and such a

course. We shall hold you responsible for all pecu-

niary loss and expense resulting from this extra-

ordinary demand and course.

Yours very truly,

M. C. HARRISON
Gen. Agts.

MCH/ELN [54]
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Pacific Freighters Company

November 18, 1920

Messrs. M. C. Harrison & Co.,

28 Maryland Building,

San Francisco, Calif.

Dear Sirs:

—

"General Average Rosamond"

We beg to acknowledge receipt of your letter

of the 18th, contents of which we have read with

interest.

Why should we consider a guarantee by you suffi-(

cient security for the payment of these charges

when we know you are disputing payment of policies

you issued on the cargo and for which the buyers

paid you premiimis in good faith.

In our opinion if you dispute the payment of

these policies you are just as liable to dispute pay-'

ment of our general average charges, and for this

reason we do not care to accept the security you

oifer. We have now arranged with the agents in

New York of the receivers of the cargo to accept|i

their guarantee for the payment of our average;

charges.

Yours very truly,

PACIFIC FREIGHTERS COMPANY
Director

760 [55]
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COPY OF TELEGRAM

San Francisco, Cal. November 18th, 1920.

Smith, Kirkpatrick & Co., Inc.,

10 Bridge Street,

New York City

Awaiting advice that you have secured guarantee

from St Paul Fire and Marine Insurance Co in

order cable Master Rosamond discharge cargo

W L COMYN & CO INC

(Chge to Sender)

21 Words Strt

WLC/H
9 :50 AM
763 [56]

COPY OF TELEGRAM

1920 Nov 18 AM 11 41

F14 NY 50

AX NewYork NY 1 P 18

W L Cbmyn and Co Inc

SanFrancisco Calif

We hereby guarantee you general average due from

cargo on sailer Rosamont sailing from Pacific coast

to Capetow^n March nineteentwenty Please cable

captain immediately to deliver cargo and wire us

to this effect for your personal information we hold

similar guarantee from StPaul signed by president

now here

SMITH KIRKPATRICK AND CO INC [57]
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COPY OF TELEGRAM

San Francisco, CaL, November 18tli, 1920^j

Smith, Kirkpatrick & Co., Inc.,

10 Bridge Street,

New York City

Thanks your wire Have cabled Captain deliver

cargo immediately making no claim demurrage ac-fj

count delay deposit

W L COMYN & CO INC
(Chge to Sender)

16 Words Strt

WLC/H
12:10 PM
770 [58]

COPY

St. Paul Fire & Marine Insurance Co.

S/V "Rosamond"
********

Messrs. Smith, Kirkpatrick & Co., Inc.,

10 Bridge Street,

New York City.

Dear Sirs:

We understand that we insured a full cargo ofij

lumber on the above vessel through our San Frani

cisco office from Pacific coast ports to Cape Town,]

South Africa. We further understand that the con-

signees of the cargo, Messrs. Small & Morgan, have!
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requested that you take charge of the general av-

erage claim with our company and arrange for

the necessary security.

We understand that the owners of the vessel

are willing to accept your guaranty for the pay-

ment of general average due from the cargo and

that you are willing to give such a guaranty on

being guaranteed, in turn, by this company. Ac-

cordingly, in consideration of your entering into

an agreement (by telegraph or otherwise) with

the owners of the vessel to guarantee the payment

to them of any general average due from the cargo

on the voyage in question, we hereby agree to

protect and indemnify you in respect of such guar-

anty and to pay any general average which may
prove to be due from the cargo. It is luiderstood,

of course, that you will not actually settle the

general average without consulting us, as we will

desire an opportunity to examine the general av-

erage statement and satisfy ourselves that it is

correct before passing upon it.

Very truly yours,

ST. PAUL FIRE & MARINE INSURANCE CO.,

By (F. K. BIGELOW)
President. [59]
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Smith, Kirkpatrick & Co., Inc.

Maritime Building, 10 Bridge Street,

New York

November 20, 1920.

Messrs. W. L. Comyn & Co. Inc.,

San Francisco, Cal.

Dear Sirs:

'^Rosamond"—Several telegraphic messages have

been exchanged between us relative to General

Average on this vessel.

We do not purpose rehearsing the story—the most

extraordinary one in our long experience and

quite incomprehensible in some respects, in the

earlier stages at least.

Our Cape Town friends had never been con-

fronted with a demand for cash deposit in general

average account before and having knowledge of

the irritating delays the St. Paul Insurance Co.

have needlessly been putting us to in respect to

settlement of our claim—respecting the loss of

the deckload—they were afraid to comply lest it

might in some way prejudice us here.

Why you should

—

with the danger and cost of

delay in discharging—have taken so exacting a

position, moreover have refused to aid in facilitat-

ing matters, because at odds with Harrison & Co.,

we could not imagine—for after all it is not Har-

rison, as a principal, but the St. Paul Insurance

Co. that was concerned.
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However, to get to final point, Mr. Bigelow, the

President of the St. Paul Insurance Co. happened

to be here—we got to him with all the particulars

of the case before us—we secured his guarantee

per copy herewith. We wired you ours—begging

you would cable your Captain immediately to re-

lease the cargo.

Your reply came promptly saying this had been

done—moreover you were good enough to say that

he had also been instructed to waive demurrage

—

which we were much relieved to get for we had

meantime received a cable to say that the conse-

quences were serious and they proposed holding

for damages whoever was at fault. [60]

Probably you know that the "Haviside" had ar-

rived at Cape Town but in our message yesterday

we thought well to advise you.

You are no doubt getting your share of the

troubles. Exporters have had thrust upon them by

the refusal of the Banks to purchase foreign Bills

of Exchange.

The ordeal is most trying and unfortunately it

is hard to figure when and from what source relief

can come. New business has of course fallen flat.

As of possible interest, we enclose copies of recent

circulars we have sent our clients.

Are tliere any boats for South Africa now under

charter and w^hat do you call the market price for
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]\Ierchantable Fir and the probable charter rate

for a sailer?

Yours very truly,

SMITH, KIRKPATRICK & CO. INC.,

J. A. W. SMITH [61]

W. L. Comyn & Co. Inc.

29th November 1920

Messrs. Smith, Kirkpatriek & Co.,

No. 10 Bridge Street,

New York City N. Y.

Dear Sirs:

Rosamond—This will acknowledge; receipt of

your valued favor of the 20th, contents of which

we have read with interest and our letter in con-

nection with this matter has crossed yours.

We received cable advices from the Captain that

he has delivered the cargo and we now presume

that everything is in order.

We have read with much interest your circula;

letters of October 21st and November 3rd, 4th,

10th and 12th and with you, we fail to see where

relief is going to come from. We are all up in the

air and the only saving clause to our minds to

the whole position is the fact that everyone is

in the same box and as far as we can see, is likely

to stay there until some concerted effort is made

by the politicians and bankers working in imison

to straighten financial matters up.

le

II
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Lumber—There absolutely is no market for the

reason that it is impossible to finance. The mills are

all closing down one after another and while the

nominal price of lumber is $27.50 base ''H" list,

there are no sales being made to amount to any-

thing. We bought one small cargo for South Amer-

ica last week at $26.50 base, but the mill cutting

this cargo is closing down as soon as they have the

cargo cut. Of course no mill can produce lumber

at any such price, pajdng present prices for logs,

that is $24.00 for Merchantable logs. The cost of

cutting is about $9.00, so unless the mill owns their

own logs and sacrifices them at way below the

market, they cannot afford to keep open at $24.00.

[62]

The loggers are also closing down all their camps

as they cannot sell logs and get any price at all

for them.

So far as freights are concerned, they are becom-

ing noticeable by their absence and there is no

saying what rate a vessel could be secured at today,

if you had a firm order in hand. We should quote

So. Africa today, if we had an enquiry, at not to

exceed $27.50 for lumber and $40.00 for freight

plus insurance, plus a small profit—say in the

neighborhood of $70.00 to $72.50, according to the

cost of insurance. This is about as close as we can

give the market at this writing.

We will appreciate very much if you will favor

us with a copy of any further circular letters you
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issue as we very much appreciate being kept posted

on conditions existing in New York.

Yours very truly,

W. L. COMYN & CO. INC.
W. L. COMYN,

President.

WLC:D
1300 [63]

W. L. Comyn & Co. Inc.

November 29th, 1920.

Messrs. Smith, Kirkpatrick & Co., Inc.,

No. 10 Bridge Street,

New York City.

Dear Sirs:

Referring to our telegram of the 18th of No-

vember and previous correspondence, relative to

the cargo by the "Rosamond", now being discharged

at Capetown.

This simply to advise you that we are now in

receipt of a cable, dated the 27th of November, from

Captain Browai stating that cargo has been released

in accordance with our cable to him of the 18th

of November.

Yours very truly,

W. L. COMYN & CO., INC.

R. J. RINGWOOD
Vice President

RHH/
1302 [64]
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W. L. Comyii & Co., Inc.

November 29th, 1920.

Messrs. Smith, Kirkpatrick & Co., Inc.,

No. 10 Bridge Street,

New York City.

Dear Sirs:

S/V ''Rosamond":

We have to acknowledge receipt of your letter

of the 22nd of November, contents of which are

noted. This is the first intimation that we have re-

ceived relative to refusal of the National Bank of

South Africa's guarantee. However, due to the fact

that we have very little information, other than

that passing between your good selves and this

office, we shall await advices from you after re-

ceipt of information by you, from your friends at

Capetown.

"Russell Haviside": We thank you for the in-

formation relative to funds for disbursements for

this vessel. We shall be pleased to receive your

advice as to the amount handed the Captain.

Yours very truly,

W. L. COMYN & CO., INC.,

R. J. RINGWOOD
Vice President.

RHH/
1308 [65]
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EXHIBIT ''C"

STATEMENT OF ADDITIONAL CARGO AND
FREIGHT RECEIVED THEREON AT
SAN FRANCISCO

403,641' at $20.00 per M $8,072.82

Less Managing Commission at 2%% 201.82

$7,871.00

[66]

EXHIBIT ^'D"

310 California St.,

San Francisco,

November 11th, 1920

Messrs. W. L. Comyn & Co., Inc.,

San Francisco, Cal.

In Account With

Pacific Freighters Company

Schooner '^ Rosamond"

DEBIT NOTE

To—Freight on Lumber on a/c Replace-

ment 403,641' at $52.50 per M $21,191.15

E & O E
San Francisco, California,

November 11th, 1920. [67]
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EXHIBIT ^'D"

310 California St.,

San Francisco,

May 14th, 1921,

Messrs. W. L. Comyn & (^o., Inc.,

San Francisco, Cal.

In Account With

Pacific Freighters Company

CREDIT NOTE
Schooner ''Rosamond" Voyage 6

By Difference in Freight on

Replacement Cargo load-

ed at San Francisco, as

charged on Nov. 11, 1920:

403,641' at $52.50 per M $21,191.33

As adjusted:

403,641' at $20.00 per M 8,072.82 $13,118.33

By Managing Commission on

above Freight: 2%% on

$8,072.82 201.82

$13,320.15

E & O E
San Francisco, May 14, 1921

X- *******

[Endorsed] : Admission of service. Filed Jun. 20,

1924. [68]
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[Title of District C'Ourt and Cause.]

STIPULATION FOR SUBMISSION OF
CAUSE.

It is hereby stipulated that the above named

cause may be submitted to the Court for determina-

tion on the following question of law, to-wit:

Where the respondent's and cross-libelant's

vessel loaded an entire cargo of lumber, in-

cluding a deck load, belonging to libelant's

assignor, as per charter party marked "Ex-

hibit A" and bills of lading in the form marked

"Exhibit B" attached hereto, and the freight

thereon was prepaid and considered as [69]

earned upon the loading thereof, and the vessel

thereafter proceeded on her voyage with all

of saicl cargo on board and in the course there-

of she experienced heavy weather which caused

her to leak and to jettison her deck cargo and

to put into a port of distress for the safety

of the vessel and remaining cargo, where she

arrived, discharged the same and made re-

pairs upon the completion of which she re-

loaded the said remaining cargo and took a

new deck cargo to replace the jettisoned deck

load and received a new and additional freight

therefor, and thereupon proceeded upon her

voyage and arrived at her port of destination

and there safely delivered her cargo, and the

vessel and cargo remaining on board after the

aforesaid jettison being liable to contribution
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in general average ratably for the cost and

expense of putting into the port of distress

and the general average repairs to the said

vessel, and such other general average expense

incurred until she was again upon her voyage

to her port of original destination, and where

the cargo owner prior to taking delivery of

the cargo signed a document a copy of which

is hereto attached marked "Exhibit C" and

a statement of general average was thereafter

made, a copy of w^hich is hereto attached and

marked "Exhibit D", and made a part hereof,

without prejudice to any right libelant may have

to question the correctness of said statement

or to any right respondent may have to claim

that the same is not subject to question, the

intention of the parties hereto being that this

cause is submitted on the following question

of law: [70]

(Question)

Is the said vessel and her said remaining

original cargo entitled to be credited pro rata

for such extra freight received by said vessel

and her owners at the port of distress as the

result of the substitution of the new cargo for

that portion of the cargo which had been jetti-

soned.

It is further stipulated that if the vessel and

her owners are liable to the cargo owners for a
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contribution in general average then the respond-

ent and cross-libelant is liable to the libelant and

cross-respondent for the same.

It is further stipulated that if the cargo is liable

for any general average contribution to the vessel

and her owners then that the libelant and cross-

respondent is liable to the respondent and cross-

libelant for the same.

It is further stipulated that if the Court shaU

answer the above question of law in the affirmative,

such interlocutory decree may be entered in favor

of the libelant with a reference to the United

States (Commissioner as the Court may deem proper.

It is further stipulated that should the Court

answer the question of law in the negative, such

decree may ])e entered as the Court may deem

proper.

It is further stipulated that libelant and cross-

respondent shall have fifteen (15) days from the

date of such submission within which to file an

opening brief, respondent and cross-libelant shall

have fifteen (15) days to answer and libelant and

cross-respondent fifteen (15) days therafter to

reply. [71]

It is further stipulated that either party hereto

may except to the findings and report of the United

States Commissioner, appeal from the final de-

cision of the Court on the question of law and
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the ruling of said court on the exceptions to the

findings of the Commissioner.

' Dated: January 22d, 1925.

NATHAN H. FRANK & IRVING H. FRANK
IRVING H. FRANK

I^roctors for Libelant and Cross-

Respondent.

I

PILLSBURY MADISON & SUTRO
I

Proctors for Respondent and Cross-

Libelant. [72]
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''EXHIBIT B"

Comyn, Mackall & Co.

San Francisco

Exporters of Lumber
Shipping and Commission

Merchants

Mark

Under Deck

Pes. (Lumber) No.

On Deck

Mark
._ pes. lumber No

Shipped, in good order and condi-

tion by

Comyn, Mackall & Co.

on board the American Schooner

called the "Rosamond" whereof

J. H. Brown is Master, now lying

in at the

Port of Port Blakely, Washington

and bound for Capetown, South

Africa to say

:

Under Deck
pieces lumber

..ft. said to contain feet board

measure

On Deck
pieces of lumber said to

contain feet board measure.

ft.
being marked and numbered as per

margin (all on board to be deliv-

ered) and to be delivered in like

good order and condition at the

aforesaid Port of Capetown, South

Africa (the act of God, perils of

the sea, fire, barratry of the master

and crew, enemies, pirates, assail-

ing thieves, arrest and restraint of

princes, rulers and people, colli-

sion, stranding and other accidents

of navigation excepted, even when
occasioned by the negligence de-

fault or error in judgment of the

pilot, master, mariner, or other ser-

vants of the shipowners) unto

Order or to their assigns,

as per Charter Party dated Dec. 31,

1919.
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Totals with average as per York-Antwerp
|

p -. Rules, 1890, and other conditions ^

A . A A.
' and exceptions as per Charter Party, s

In Witness Whereof, the Master of I

Freight Prepaid said Ship or Vessel hath affirmed

J. H. B. to Three (3) Bills of Lading, all

of this tenor and date, one of which
;i

Bills being accomplished, the others
!

to stand void.

Dated in Port Blakely, Washing-

ton this 4th day of March 1920 :

J. H. B.

Master

[74]

"EXHIBIT C"

Geo. E. Billings Co.

Average Adjusters and Insurance Brokers

308-312 California Street

San Francisco

Represented by

Mather & Co.

Philadelphia,, New York

Boston and Seattle

AVERAGE AGREEMENT.

Whereas, the Scho. "Rosamond" whereof J. H.l

Brown was Master, having on board a cargo con-

sisting principally of Lumber, sailed from Puget

Sound on or about the 15th day of March, 1920,1

bound for Cape Town, and, in the due prosecution

of her said voyage, it is alleged that suffered heavy
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, weather and put into San Francisco for the safety

I
of the vessel and cargo.

' And whereas, by reason of the occurrences of

( the voyage, certain losses and expenses have been

' incurred, and other losses and expenses may here-

I

after be incurred, w^hich may be a charge (by way

of General Average or otherwise) upon the said

Vessel, her earnings as Freight, and her Cargo, or

I

either of them, or upon specific interests;

NoW', in consideration of the premises, we, the

' subscribers (Charterers, ow^ners, shippers, or con-

signees, of the said Vessel, her earnings as Freight,

or her Cargo ; or agents or attorneys of Charterers,

owners, shippers, or consignees, of the interest de-

scribed and set opposite our signatures), do hereby

severally and respectively (but not jointly, or one

for the other) covenant and agree (for ourselves

personally, our principals, and for our and their

respective successors, executors, and administra-

tors), to and with The Pacific Freighters Co. and/or

Geo. E. Billings Co. (as Trustees for all concerned),

that all losses and expenses aforesaid which shall

be made to appear to be due either from us, our

,

principals, or from any firm of which we are or

]

have been co-partners, whether as charterers, own-

ers, shippers, consignees, or as subscribers hereof,

shall be paid unto the said Geo. E. Billings Co. (as

Trustees for all concerned) by us respectively ac-

cording to the part or share in the said Vessel, her

earnings as freight, or her Cargo, which either be-
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longs to us, belongs or is consigned to, or is for the

account of, any person or persons for whom we are

agents or attorneys, or with whom we are or have

been co-partners, or in which we or have been in any

mamier concerned, provided that such losses and

expenses shall be stated and apportioned in accord-

ance with the established usages and laws in similar

cases, and such payment shall be made upon the

completion of the statement of such losses and ex-

penses, and upon due notice being given of the com-

pletion thereof.

And we do further bind ourselves to furnish

promptly (upon request of said Adjusters) all such

information and documents as they may require

from us respectively to make said adjustment; and

we warrant that the information furnished will be

correct.

And should the value of services rendered in

whole or in part to cargo be determined either by

amicable settlement or by arbitration, we hereby

severally agree to pay each our rateable propor-

tion of any sum thus fixed or determined upon;

and in the event of an action or suit being brought

to recover for or determine the value of such ser-

vices, we hereby severally agree to give bond there-

in in the same manner as if the person or persons

by whom suit is brought had required such bond

direct from us before surrendering the cargo; and

we further severally agree to pay and fully satisfy

any final decree that may be rendered.
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This agreement may be executed in several parts

of like tenor, the whole of which shall constitute

but one agreement and shall have the same effect as

if each of said parts were severally signed by us.

In Witness Whereof, we have to these presents

set our hands, in the City of Cape Town Union of

South Africa this 20th day of November in the

year of our Lord, One Thousand Nine Hundred

and Twenty.

Signatures—Small & Morgan.

No. of Packages and Description—11307 pes.

Douglas Fir and/or rough Clear.

Amount of Invoice—$61661.71. Full particulars

and original invoices will be sent you later (direct).

Where insured—Saint Paul Fire Marine Insur-

ance Co. of Saint Paul Minnesota.

[Endorsed] : Filed Jany. 22, 1925. [75]
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EXHIBIT D

STATEMENT
OF

GENERAL AVERAGE
SCHR. '^ROSAMOND"

MARCH 1920.

Geo. E. Billings Co.

Average Adjusters,

San Francisco.

Narrative

1920.

March 27th,

While on a voyage from Port Townsend, laden

with lumber and bound for Cape Town, South

Africa, the Schr. "Rosamond", J. H. Brown, Mas-

ter, experienced a gale causing the vessel to leak

badly, and as the pumps could not control the water,

it was necessary to jettison part of the deck load.

The gas pump and extra supply of coal was under

water, and as there was not a sufficient quantity of

fresh water and fuel to keep the donkey boiler run-

ning continuously, the Master decided for the safety

of all concerned to change his course and seek a

port of refuge

April 16th,

Encountered a hurricane doing various damage to

ship and stores, and on
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May 15th,

Arrived in San Francisco.

May 17th,

A survey was had and the discharge of cargo

was commenced.

June 24th,

Repairs had been completed and cargo reloaded.

Thereafter waited until a new deckload arrived,

and on

July 3rd,

The loading thereof was completed. The 4th be-

ing Sunday and the 5th a holiday, on

July 6th,

Shifted to Stream. Detained to replace the crew

(who had been discharged as a measure of econ-

omy).

July 13th,

Resumed the voyage.

Nov. 8th,

Arrived at Cape Town.

Dec. 10th,

Completed discharge of cargo.

This statement is drawn up in accordance with

English Law and usuage modified by the York-Ant-

werp Rules of 1890, (as provided for by the Char-

ter Party).



82 Pacific Freighters Co. vs.

The San Francisco Disbursements were exam-

ined and approved as apportioned by Surveyor

Brown.

Master's Protest

State of California,

City & County of San Francisco—ss.

On this 17th day of May, 1920, before me, Frank

L. Owen, a Notary Public, duly commissioned and

sworn, personally came J. H. Brown, Master of

the American Schooner "Rosamond" of San Fran-

cisco, who, being first duly sworn, deposes and says:

That the said vessel sailed from Port Townsend

on the 15th day of March, 1920, laden with lumber

and bound for Cape Town, South Africa, and that

on March 27th, 1920, or thereabouts, experienced

fresh gale from the North, causing vessel to roll

and strain and ship seas on deck, and to leak. Lo-

cated a bad leak in fore peak and as the pumps

could not control it, it was necessary to jettison

some of the deckload forward. The gas pump was

under water and also the extra supply of coal. As

there was not a sufficient quantity of fresh water

and fuel to keep the donkey boiler running con-

tinuously, it was necessary to put into a port for

the safety of vessel and cargo. After some light

weather, a hurricane was experienced which did va-

rious damage to vessel, stores, etc., and some cargo

w^as burnt for fuel and more jettisoned, and on 15th

May, 1920, arrived at San Francisco, and fearing
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damage, enters his protest against all losses, dam-

ages, etc., reserving the right to extend the same

at the time and place convenient.

J. H. BROWN,
Master,

Subscribed and sworn to before me this 17th day

of May, 1920.

FRANK L. OWEN,
Notary Public in and for the City & County of

San Francisco, State of California.

Master's Affidavit

State of California,

City & County of San Francisco—ss.

J. H. Brown, Esq., being first duly sworn, de-

poses and says:

That he is the Master of the American Schooner

*'Rosamond" of San Francisco, and was acting

in that capacity at all times hereinafter referred

to;

That on March 27th, 1920, during a voyage from

Port Townsend, laden with lumber, and bound for

Capetown, the said vessel experienced very heavy

weather, w^hich caused her to strain and spring a

bad leak so that it was deemed necessary to change

the course and seek a port of refuge for the safety

of the ship and cargo;
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That after the gasoline pump went out of com-

mission, steam was got up on the donkey boiler

to work the pumps and it later became necessary

to use salt water to continue the pumjjing;

That on April 16th, 1920, encountered a hurri-

cane, shipping seas on deck, flooding the cabin and

threatening to swamp the vessel, about ten feet of

water in the hold. After great difficulty, managed

to cut several holes in the deck of the cabin to let

the water down into the hold where the pumps could

take it;

That on April 18th, 1920, the weather moderated

and the deck load was jettisoned from the starboard

side to take the list out of the Schooner and ease

the leak aft;

That on April 24th, 1920, was forced to jettison

some more of the deck load on account of the leak.

That on Saturday, May 15th, 1920, was taken

in tow when off Moss Beach (a short distance from

San Francisco) by the Tugs "Sea Queen" and

"Wyadda" and came to anchor in the stream at

7.20 P.M.

Sunday, May 16th, 1920, machinist worked

aboard repairing the boiler and pumps;

Monday, May 17th, 1920, surveyor came aboard

and recommended that the cargo be discharged and

the vessel go on drydock for repairs and, in pursu-

ance of this recommendation, towed to Oakland

City Wharf and commenced discharging cargo men
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at work caulking topsides. The crew was dis-

charged as a measure of economy;

That after all the lumber was out, went on dry-

dock to repair the heavy weather damage, and

then returned to Oakland City Wharf where the

repairs were completed, and the cargo was re-

loaded
;

That on June 24th, 1920, finished reloading the

old cargo and waited until June 27th, 1920, w^hen

the new deck load arrived by steamer from Port

Blakely

;

That on July 3rd, 1920, the loading was com-

pleted
;

That July 6th, 1920, shifted from the Oakland

City Wharf to the stream and is now waiting to

replace the crew before resuming the voyage;

That all the officers and crew who arrived with

him were discharged at San Francisco and have

since left this port.

J. H. BROWN.

Subscribed and sworn to before me this 9th day
of July, 1920.

FRANK L. OWEN,
Notary Public in and for the City and County of

San Francisco.
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Report of Preliminaxy Survey

San Francisco, May 18, 1920.

Acting at the request of the owners, I, the un-

dersigned, did on May 17th, 1920, attend on board

the above named vessel while anchored in bay off

Black Point for the purpose of ascertaining the

nature and extent of damage sustained by vessel

through encountering heavy weather whilst on a

voyage from Port Angeles to Cape Town, South

Africa, from which port vessel sailed on March

15th, 1920, fully laden with a cargo of lumber, said

vessel having been sighted off Moss Beach stand-

ing inshore on May 15th, 1920 by the fisherman

who reported to San Francisco by telephone that

vessel required assistance.

The tug ''Wyadda" under orders proceeded to

vessel, also tug ''Sea Queen", both tugs placing

their tow lines on board and towed vessel to San

Francisco, arriving at said port at 7.15 P.M. May
15th, 1920.

Upon arrival and examination the following was

noted:

Findings

:

That vessel showed signs of encountering heavy

weather by her condition fore and aft.

About 30,000 ft. of her original deck load was

found on deck aft, a considerable number of pieces

having been found cut to provide fuel for donkey

hoilcr.
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A number of donkey boiler tubes were found

leaking and corroded through on account of exces-

sive use of salt water.

Main Deck in Cabin:

Found about 12 holes chopped in same and as

stated this was done to free cabin of water and al-

low it to run into cargo hold.

Outside Topside Caulking

:

Found cement at present water line broken, and

missing, oakum worked and washed out of seams,

for practically full length of vessel. Caulking of

bow ports washed and oakum hanging out, also

around stern, the same condition.

Recommendations

That donkey boiler tubes be repaired sufficiently

to allow steam to be raised so as to heave up an-

chor.

That vessel be towed over to the Municipal Wharf
at Oakland to discharge what is left of deckload,

and to commence discharging a part of imder deck

cargo to allow for further survey of hull.

That caulkers be got in readiness preparatory to

effecting repairs.

A further and continued survey will be held on

May 19th, 1920 to determine the exact amount of
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damage and repairs needed, when a full detailed

rej)ort will be made covering all recommendations.

(Signed) CECIL BROWN,
Surveyor for the Board of

Marine Underwriters of

San Francisco.

Report of Final Survey

Dated, July 26th, 1920.

On May 18, 1920, vessel was towed to Clay Street,

Wharf, Oakland to discharge her cargo.

On May 19, 1920, commenced discharging.

On May 26, 1920, finished discharging.

Vessel discharged 34,622 feet from off her deck,

this amount being all that was left of the 451,594

feet of her original deckload and 591,785 feet from

under deck, making a total of 626,407 feet dis-

charged. The lumber under deck was very wet

from salt water and about 100,000 feet stowed in

bottom of hold was very much discolored. From

time of arrival until discharged, a careful watch

was maintained and it was noted that vessel made

no water w^hilst laying still carrying 22'' water in

her bilges during this period.

During the period of discharging and after com-

pletion, frequent surveys were held to determine

vessel's condition and it was found that hull was

very badly strained throughout, also rigging.
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It was thus recommended that vessel be placed on

drydock for examination and on Jmie 2, 1920 was

hauled out on the Union Iron Works Marine Rail-

way at Alameda, where survey was held of bottom

and the following recommendations were then made.

Keel—Found hogged for 20''.

Caulking of Bottom and Topsides: Cement

foimd broken, oakum wet and spewed.

Recommended—That bottom and topside be

caulked full length and to be cemented and painted

as before.

Caulking of Waterw^ays, Waterway Seams and

Stanchions—Found badly strained and soft and

pitch broken.

Recommend—The above to be caulked full length

of vessel and to be pitched as before. Wash strakes

to be basked off to allow for caulking behind stan-

chions.

Ceiling—Found open as much as 1%" in places.

•Recommended—That ceiling be wedged full

length of vessel both sides.

Lodging Knees of Hold beams found pulled from

ceiling 2".

Recommended—That beams be pumped up ; knees

dra,wn back to as near as original position as pos-

sible, wedged behind and refastened.

Hardwood Caps—To be installed on all center

line stanchions whilst beams are pumped up.

Bow Ports—Found more or less soft, especially

around caulking ends.
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Recommend—That four new bow ports be made,

fitted and installed.

Bow Planks in Wake of Ports—Port Side. Ends

of two strakes found soft and split.

Recommend—That two strakes be split out and

renewed for a length of ten feet size 5"x6''x5''x8"

and to be fastened as original.

Cant Timbers in wake of ports where found soft

;

rotten wood to be cut away and reinforced with

timbers of the same scantling.

Iron Bill Boards—One foimd missing and the

others disturbed.

Recommend—That same be removed to allow for

caulking of seams and to be returned and refas-

tened with new one to replace the one missing.

Plank Sheer Strake—Port sides amidships.

Found soft around fastening, also started from

fastening.

Recommend: That the above strake be split and

renewed to original butts and to be fastened as

original.

Bulkhead at Break of Poop deck—In this vicin-

ity hull had spread from strain, allowing consider-

able water to run into hold.

Recommend—That bulkhead be reinforced with

8x8 timbers installed on fore part of the present

bulkhead, the cill of which is to be well fastened to

beams and the following timbers to be edge bolted

with through bolts and to be well caulked after com-

[)letion. Before bulkhead is started two 1%" tie
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rods to be installed set up with turnbuckles and to

extend from side to side with heads of rods set up

countersink %''x4'' iron plates.

Masts—All masts to be rewedged at main deck

with new mast coats.

Main Deck in Cabin—When chopped with axe

to allow water to rmi into hold, size 6''x6" to be

split out and renewed to approved butts as directed.

Joiner work in Cabin—Including T&G bulk-

heads, doors and locks broken by movable furni-

ture, etc., to be repaired and restored to original

condition.

Companion Way Leading to Cabin—Broken by

sea. To be repaired and restored to original con-

dition.

Wheel Box—Carried overboard by sea. To be

replaced by new one.

Screw Steering Gear—To be overhauled and put

into good working condition.

Rigging—Chain outer Bob Stay. Found broken.

To be repaired with the required number of links

forged into same.

Turnbuckles bolts of Rigging—Where work to

be renewed. All standing rigging to be overhauled

and set up after repairs.

Main Pumps—To be drawn and overhauled.

Donkey Boiler—Tubes damaged on account of

using salt water and all found leaking.

Tubes to be cut out and renewed. A complete
list of stores damaged by salt water to be furnished
by Master.
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Painting—All new work to receive two coats of

paint to conform to surrounding colors.

Outside Painting—Whilst vessel is on drydock,

bottom to receive one coat of copper paint.

All the above outlined repairs have been com-

pleted in a satisfactory manner and vessel restored

lo a seaworthy condition to enable her to continue

un lier voyage to Cape Town, South Africa.

Vessel reloaded and ready for sea on July 6,

1920.

CECIL BROWN,
Surveyor.

LOADING CERTIFICATE

I hereby certify that the Am. 4 Mast Schr.

"Rosamond", 1030 tons gross, whereof Brown is

master for the present voyage from this port to

Durban, South Africa, is now loaded and ready

for sea.

Her cargo consists of

—

Lumber in Hold 626,407 ft.

Lumber on Deck 401,231 ft.

Total 1,027,638 ft.

Height of Deckload

10'8" Ford irS" Aft

Draft Loaded in—Salt Water

19 feet inches aft

18 " 9 " for'd

Freeboard

3 feet 6 ''
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This vessel i)iit into San Francisco on May
15/1920 in distress and with loss of deckload. The

under deck cargo was discharged; vessel placed on

drydock, damage repaired, bottom and topside

caulked, also stanchions and waterways, and rig-

ging overhauled. Vessel reloaded, cargo well and

properly stowed and deckload well secured. Hatches

caulked and cemented and covered wdth 2 good

tarpaulins each hatch.

Vessel now in all respects fit to continue her

voyage.

About 400 M feet of lumber shipped at San

Francisco to replace cargo lost.

Surveyed at Oakland and S. F. Bay 7th day of

July, 1920.

CECIL BROWN,
Surveyor.

LIST OF STORES

(As compiled by Master.)

Stores and Equipment lost or damaged when
deckload jettisoned.

1 Cargo Gaff.

3 14° Leading Blocks.

2 Rigging screws damaged.

1 Sliding spar 8x10''—40 ft.

2 pr. side skids.
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REPORT OF SURVEY ON DONKEY BOILER

San Francisco, April 19, 1921.

Messrs. (xeo. E. Billings Co.,

San Francisco.

Gentlemen:!

—

In compliance with your request, please be ad-

vised that on March 12, 1921 I proceeded to Mur-

i-ay Bros, shop on Folsom St. for a further survey

of the donkey boiler ex above schooner and here-

with submit the following:

The top head of the boiler was found very badly

pitted and wasted away, from wear and tear, also

the bottom of the furna,ce was found patched for

almost the entire circumference of the boiler; as

the tubes, 73 in number, at the time of the original

survey were found in bad condition, being leaking

and burnt from the use of salt water, it was recom-

mended that boiler be retubed, but the condition of

the top head and bottom of furnace as found did

not warrant new tubes, imless new head and fur-

nace were placed in shall, the cost of which would

almost equal the price of a new boiler, which was

ordered and installed by Murray Bros, as per in-

sti'uctions from Owners' Representative.

Trusting this is the information required.

Yours very truly,

(Signed) CECIL BROWN,
Surveyor.
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CERTIFICATE OF VALUATION

San Francisco, Cal. November 29, 1920.

Am. 4 Mast Schr. "Rosamond"

Built of Wood year 1900 at Benecia, Cal.

Gross Tons 1030.

Net Tons 985.

Dimensions 201 x 41 x 17.

At the request of Messrs. W. L. Comyn & Co.,

I the undersigned have this date appraised the

value of the above named vessel in a sound con-

dition as of November 10th, 1920 at Cape Town,

South Africa.

After due consideration hereby appraise vessel,

with her stores, outfit and equipment then on board

as of November 10th, 1920, to be Seventy five thou-

sand and no/lOOths ($75,000.00) Dollars, United

States Currency.

CECIL BROWN,
Surveyor for the Board of

Marine Underwriters of

San Francisco.

CHARGES
AND

EXPENSES
[Clerk's note: The first 138 pages of items un-

der the above heading, "Charges and Expenses"
(being pages 18-155, inclusive, of the Statement of

j General Average), are omitted from the printed

record pursuant to the order of the court dated

July 31, 1939.]
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CONTRIBUTING INTERESTS
Contribntory General

Value Average

ssel

Sound Value ag per Certificate $75,000.00

Less Cost of Repairs 28,357.01

$46,642.99

Plus Amounts made srood 952.57

$47,595.56 $ 47,596.00 $3,623.40

sight None at Risk

The Charter Party privided:

Freight payable on loading to

be considered earned, vessel

or goods lost or not lost.

rgo

Shipped by Smith, Kirkpatrick & Co.

11,307 pes Douglas Fir and/or

Rough Clear Spruce 61,662.00 4,694.22

$109,258.00 $8,317.62

7.612825%

SETTLEMENT '
Balance Balance

to Pay to Receive

5sel Owners
Receive: Disbursements & Allowances $37,654.30

Pay: General Average $ 3,623.40

Owners Column 30,196.28 33,819.68 $3,834.62

[•go Owners and/or Underwriters

Pay: General Average $4,694.22

justers

Receive : Disbursements $ 109.60

Fee 750.00 859-60

$4,694.22 $4,694.:
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San Francisco, California,

May 14th, 1921.

GEO. E. BILLINGS CO.

By WILFRED PAGE
Director.

At a stated Term of the District Court of the

United States of America, for the Northern Dis-

trict of the State of California, Southern Division,

held at the Courtroom in the United States Post

Office Building, in the City and County of San

Francisco, State of California, on the ...day of

July, 1928.

Present: The Honorable A. F. St. Sure, Dis-

trict Judge.

[Title of District Court and Cause.]

INTERLOCUTORY DECREE.

The above entitled cause having been submitted

to the Court under a stipulation of facts and for

determination on the question of law in said stipu-

lation propounded, and providing that if the Court

should answer the question of law in said stipula-

tion referred to in the affirmative, such interlocu-

tory decree be entered in favor of the libelant with

a reference to the United States Commissioner as

the Court may deem proper;

And the said cause having been fully presented

to the Court on briefs filed by the Proctors for the

respective parties, and due deliberation having been

, had, the Court finds that the question of law in the
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said stipulation propounded should be answered in

the affirmative, and that the contributory value in

general [76] average of the vessel in the stipulation

herein above referred to, is the sum of Forty-seven

thousand Five Hundred and ninety-six and no/100

Dollars ($47,596.00), and that the contributory

value of the cargo in said stipulation referred to,

is the sum of Sixty-one thousand Six Hundred and

Sixty-two and no/100 dollars ($61,662.00), and that

the total general average expenses amount to the

smn of Eight Thousand Three Hundred and Seven-

teen and 62/100 dollars ($8,317.62).

Now, therefore, it is ordered that a decree in

favor of the libelant and cross-respondent and

against the respondent and cross-libelant be en-

tered, and that the said cause be, and it is hereby

referred to United States Commissioner Arthur G.

Fisk to ascertain and report the gross amoimt of

new freight received by respondent and cross-libel-

ant at the port of refuge referred to in the stipu-

lation on which said cause was submitted and to de-

duct from the amount thereof the total amount of

general average expenses incurred as hereinabove

set forth, and to prorate the balance of the said

new freight then remaining, between the libelant

and cross-respondent and the respondent and cross-

libelant in proportion as the contributory value of

the vessel and cargo each bears to the whole con-

tributory value.

A. F. ST. SURE,
United States District Judge.

[Endorsed]: Admission of service. Filed Jul.

19, 1928. [77]

i
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LIBELANT'S EXHIBIT NO. 2

[Margin]

Vessel Sch. Rosamond

Policy No. 2903 - 8 77186 - 77191

Interest Lumber

Insured $117,600.00

Paid $21,191.16

Adjustment Office

Nature of claim—Lost deckload in heavy weather

451000 ft jettisoned April/May 1920

San Francisco, March 26th, 1921.

Received from the St. Paul Fire & Marine In-

surance Co. Twenty One Thousand One Hundred

Ninety-One 16/100 Dollars in full settlement of loss

under policies as per margin; and in consideration

of the payment of the above sum, the insured here-

by assigns and transfers all rights in and about the

subject matter of the insurance described in the

margin, with full privilege and authority to sue in

the name of the insured at the expense of the in-

surer.

Received Apr. 11, 1921. Ans'd

SMITH, KIRKPATRICK
& 00. INC.

JA. W. SMITH
E. MAYER

Asst. Treasurer
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Please sign and return both vouchers.

(Reverse side)

St. Paul's Ex (2)

E.ElW.

St. Paul's Etc Ex No. (2)

Dec. 1, 1937

ERNEST E. WILLIAMS [78J

LIBELANT'S EXHIBIT NO. 3

[Margin]

Vessel—Sch. Rosamond

Policy No. 2903-2908/77186-77191

Interest—Lumber

Insured $117,600.

Paid $24,486.04

Adjustment—Telegraphic

Nature of Claim—Loss of deckload less esti-

mated freight returnable.

Received Jan - 4 1921 Ans'd

San Francisco, March 26th, 1920.

Received from the St. Paul Eire & Marine In-

surance Co. without pre<^judice for further claim

for amount of freight deducted viz: $21191.16

Twenty Four Thousand Four Hiuidred Eighty Six



St. Paul F. and M. Ins, Co. 103

and 04/lOOths Dollars in full- settlement

of loss under policies as per margin; and in ooi^'

^idoi'cition of the payment of the- above sum, the .

-ineurod hereby aooigno and tranaforo all righta ia

^nd about the oubjoet matter of the inouranoo do«

BGribod in - the margin, with full privilege and aui

thority to euo in the name of the inGurod at tho

oxponsc of tho- iiiGuroi'i

Freight deducted on basis of M. C. Harrison &
Cos. Telegram of Dec. 16th, 1920.

SMITH, KIRKPATRICK
& CO., INC.

G. W. KIRKPATRICK,
Treasurer

Please sign and return both vouchers.

(Reverse side)

St. Paul's Ex (3)

E.E.W.

St. Paul's etc Ex No. 3

Dec. 1, 1937

ERNEST E. WILLIAMS [79]

REPORT OF UNITED STATES COMMIS-
SIONER.

To the Honorable Court Above Named:
Pursuant to the Interlocutory Decree of this

Court, the imdersigned was directed to ascertain

the gross amount of new freight received by the

respondent and cross-libelant at the port of refuge

;
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to deduct from said gross amount of new freight

the total amoimt of general average expense (this

general average expense has been determined by

this Court) ; to prorate the balance of the said new

freight then remaining, between the libelant and

cross-respondent and the respondent and cross-

libelant in proportion as the contributory value

of the vessel (previously found by this Court)

and cargo (previously found by this Court) bears

to the whole contributory value (previously found

by this Court).

By virtue of the above order, the matter was

presented to your Commissioner. Evidence both

documentary and oral, was introduced on behalf

of the interested parties. Briefs were submitted

by the respective litigants.

After considering the evidence and the submitted

memoranda, [80] your Commissioner has the honor

to report as follows:

Facts.

The Pacific Freighters Company, the respond-

ent, owned a schooner named '^Rosamond". During

May, 1920, Messrs. Comyn, Mackall & Co., under

a charter party, shipped a cargo of lumber on the

"Rosamond" from Port Blakeley, Washington,

for transportation to Cape Town, South Africa.

The lumber was sold to Smith Kirkpatrick & Co.

Shortly after sailing the vessel encountered

heavy storms, jettisoned her deck cargo, and in

distressed condition put in to San Francisco as a

port of refuge.
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Subsequent to the making of repairs, the vessel,

at the port of distress, loaded a new deck cargo to take

the place of the cargo that had been jettisoned.

On July 13, 1920, the '^Rosamond" proceeded on the

voyage. She arrived safely at her destination and the

cargo was completely discharged on December 10,

1920.

Some time subsequent to the return of the vessel

to San Francisco, an adjustment of freight on the

replaced cargo was made between the respondent

and W. L. Comjra & Co., the successor to Comyn,

Mackall & Co.

Findings.

1. Gross amoimt of New Freight Received by the

Respondent at the Port of Refuge.

Your Commissioner is satisfied and finds that

the evidence establishes that the gross amount of

new freight received at the port of refuge by the

respondent is the sum of $21,191.15.

2. General Average Expense (previously found

in the Interlocutory Decree).

This Court, in the Interlocutory Decree, foimd

the general average expense to be the siun of $8,-

317.62. Accordingly, your [81] Commissioner finds

the general average expense to be $8,317.62.

3. Contributory Value of the Vessel (previously

found in the Interlocutory Decree).

This Court foimd, in the Interlocutory Decree,

the contributory value of the vessel to be $47,-
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596.00. Accordingly, your Commissioner finds the

contributory value of the vessel to be the sum of

$47,596.00.

4. Pro-rata of the Balance of the New Freight

Remaining after Deduction of General Av-

erage Expenses between the Libelant and Cross-

Respondent and Respondent and Cross-Libel-

ant in Proportion as the Contributory Value

of the vessel and Cargo each bears to the Whole

Contributory Value

:

Contributory value of the cargo $61,662.00

Contributory value of the vessel $47,596.00

By simple arithmetic, the contributory value

of the cargo is fifty-six per cent of the whole con-

tributory value; the contributory value of the ves-

sel is forty-four per cent of the whole contributory

value.

Gross amount of new freight, as fomid

above $21,191.15

Deducting General Average Expense,

as found above 8,317.62

Balance of new freight to be pro-

rated $12,873.53

Your Commissioner finds that prorating the bal-

ance of new freight of $12,873.53 in the proportions

of 56% (cargo contributory value) and 44% (vessel

contributory value), the libelant and cross- respond-
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ent is entitled to the sum of $7,199.18; and that

respondent and cross-libelant is entitled to the

sum of $5,674.35. [82]

Recommendation

:

Pursuant to the above findings, your Commis-

sioner recommends that the libelant and cross-

respondent be awarded the sum of $7,199.18; and

that the respondent and cross-libelant be awarded

the sum of $5,674.35.

Dated: April 23rd, 1938.

Respectfully submitted,

ERNEST E. WILLIAMS
U. S. Commissioner. [83]

Accompanying this report the undersigned here-

with files the following, to-wit:

St. Paul Fire & Marine Insurance Company's

Exhibit No. 1 (Depositions, including libel-

ant's and cross-respondent's Exhibits 1 to 6

inclusive)

St. Paul Fire & Marine Insurance Company's

Exhibit No. 2 (Receipt).

St. Paul Fire & Marine Insurance Company's

Exhibit No. 3 (Receipt).

Pacific Freighters ( company's Exhibit No. 1

(Page 467, Journal)

Pacific Freighters Company's Exhibit No. 2

(Pages 241-240A Journal A^oucher)

Pacific Freighters Company's Exhibit No. 3

(8 pages from ledger)
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Pacific Freighters Company's Exhibit No. 4

(Journal entry)

Memorandum of St. Paul Fire & Marine In-

surance Company.

Memorandum of Pacific Freighters Company.

Respectfully,

ERNEST E. WILLIAMS
U. S. Commissioner.

[Endorsed]: Filed Apr. 23, 1938. [84]

At a stated term of the District Court of the United

States of America, for the Northern District of

California, Southern Division, held at the Court-

room in the United States Post Office Building,

in the City and Coimty of San Francisco, State of

California, on the day of March, One

Thousand Nine Himdred and Thirty-nine.

Present: The Honorable A. F. St. Sure, District

Judge.

No. 17,274-S

ST. PAUL FIRE & MARINE INSURANCE
CO., a corporation.

Libelant,

vs.

PACIFIC FREIGHTERS COMPANY,
a corporation,

Respondent.
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PACIFIC FREICHTERS COMPANY,
a corporation,

Cross-Libelant,

vs.

ST. PAUL FIRE & MARINE INSURANCE
CO., a corporation,

Cross-Respondent.

FINAL DECREE

This cause having been regularly submitted to

the Court for determination, and the Court having

given due consideration thereto and having en-

tered its interlocutory decree herein in favor of

the libelant and cross-respondent and against the

respondent and cross-libelant, and having referred

said matter to the United States Commissioner

to ascertain and report the gross amount of new

freight received by the respondent and cross-libel-

ant as in said interlocutory decree referred to, and

to deduct from the amount thereof the total amount

of General Average expenses incurred (such Gener-

al Average expenses having been determined by said

interlocutory decree to be the smn of $8,317.62)

;

and to prorate the balance of the said new freight

then remaining between the libelant and cross-

respondent and the respondent and cross-libelant

in proportion as the contributory value of the vessel

in said interlocutory decree referred to (such con-

tributory value having been determined by [85]
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said interlocutory decree to be the sum of $47,-

596.00) and cargo in said interlocutory decree re-

ferred to (having been determined by said inter-

locutory decree to be the sum of $61,662.00) each

bears to the whole contributory value. And said

Commissioner, having on the 23rd day of April,

1938, duly filed his report herein, wherein and

whereby he has found that the gross amount of

new freight received by the respondent and cross-

libelant is the sum of $21,191.15, and that the

balance of the said new freight remaining after

the deduction of the General Average expense,

as found by the interlocutory decree, is the sum

of $12,873.53; that on prorating the said balance

of new freight the libelant and cross-respondent

is entitled to the sum of $7,199.18, and the re-

spondent and cross-libelant is entitled to the sum

of $5,674.35. And the said respondent and cross-

libelant having excepted to the said report of the

said Commissioner, and the said exceptions having

duly come on for hearing on the 6th day of March,

1939, and having been thereupon submitted on

briefs by the respective parties, and due delibera-

tion having been had thereon, it is ordered that

the said exceptions be and the same hereby are

in all things overruled, and the report of the said

Commissioner be and the same hereby is in all

respects approved and confirmed:

Now, therefore, it is hereby ordered, adjudged

and decreed that the respondent and cross-libelant

is entitled to retain to itself out of the balance
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of new freight collected by it the sum of $5,674.35,

and that the libelant and cross-respondent St. Paul

Fire & Marine Insurance Co., a corporation, do

have and recover from the said respondent and

cross-libelant Pacific Freighters Company, a cor-

poration, the sum of $7,199.18, together with interest

and costs to be taxed, and that the said libelant

and cross-respondent have execution therefor.

And it is further ordered that if this decree be

not [86] satisfied within ten days after the entry

thereof and notice to the proctors for respondent

and cross-libelant, then R. H. Holmberg, surety on

the cost bond posted by said respondent and cross-

libelant, shall cause the engagements of his stipu-

lations to be performed or show cause within four

days why execution should not issue against him,

and if no cause be shown within said limit of time,

that a summary decree be rendered and entered

against said surety and execution issue against liim.

March 28, 1939

A. F. ST. SURE
District Judge.

Approved as to form as provided by Rule 22.

Proctors for Respondent and

Cross-Libelant.

Entered in Vol. 31 Judg. and Decrees at Page

321-322.

[Endorsed] : Admission of service. Filed Mar. 28,

1939. [87]
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[Title of District Court and Cause.]

PETITION FOR APPEAL
To the Honorable A. P. St. Sure, Judge of the

United States District Court for the Northern

District of California:

Pacific Freighters Company, a corporation, re-

spondent and cross-libelant in the above entitled

cause, considering itself aggrieved by the final de-

cree made and entered herein on the 28th day of

March, 1939, hereby petitions for the allowance

of an appeal from said decree to the United States

Circuit Court of Appeals for the Ninth Circuit.

Petitioner prays that its appeal be allowed; that

the amoimt of the cost bond to be given by it be

fixed; that a citation issue; and that a transcript

of record be sent to the appellate court.

Dated: May 29, 1939.

PILLSBURY, MADISON & SUTRO
FELIX T. SMITH

Proctors for Respondent and Cross-

Libelant [88]

ORDER ALLOWING APPEAL

The above and hereunto attached petition is

hereby granted and the appeal is allowed as prayed.

I-Jond for costs is hereby fixed in the sum of two

liimdred fifty dollars ($250). It is further ordered
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that a citation issue; and that a transcript of rec-

ord be transmitted to the United States Circuit

Court of Appeals for the Ninth Circuit.

Dated: May 29, 1939.

A. F. ST. SURE
United States District Judge

Receipt of a copy of the within Petition for

Appeal and Order Allowing Appeal is admitted

this 29 day of May, 1939.

IRVING H. FRANK
NATHAN H. FRANK &
IRVING H. FRANK

Proctors for Libelant and

Cross-Respondent

[Endorsed] Filed May 29, 1939. [89]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Comes now Pacific Freighters Company, a cor-

poration, respondent and cross-libelant in the above

entitled cause, and assigns the following errors

in the record and proceedings in the said cause,

to wit:

I.

The district court erred in finding and decreeing

in its interlocutory decree, dated July 19, 1928,

that the question of law propounded in the stipula-

tion for submission of cause herein, to wit.
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''Is the said vessel and her said remaining

original cargo entitled to be credited pro rata

for such extra freight received by said vessel

and her owners at the port of distress as the

result of the substitution of the new cargo for

that portion of the cargo which had been jetti-

soned?"

should be answered in the affirmative.

II.

'^Phe district court erred in rendering and enter-

ing its final decree herein dated March 28, 1939,

on the basis of its [90] finding in its interlocutory

decree herein dated July 19, 1928, that the question

of law propounded in the stipulation for submis-

sion of cause, to wit,

"Is the said vessel and her said remaining

original cargo entitled to be credited pro rata

for such extra freight received by said vessel

and her owners at the port of distress as the

result of the substitution of the new cargo

for that portion of the cargo which had been

jettisoned'?"

should be answered in the affirmative.

III.

The district court erred in failing and refusing

fo hold and decree that respondent and cross-libel-

aiit, as owner of the Schooner "Rosamond," is

f'ntitled to retain the entire amount of freight re-
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eeived by said vessel for the new deck cargo loaded

at the port of distress.

IV.

The district court erred in failing and refusing

to hold and decree that libelant and cross-respond-

ent is not entitled to any part of the freight re-

ceived by the Schooner *' Rosamond" for the new

deck cargo loaded at the port of distress.

Y.

The district court erred in decreeing that the

gross amount of freight received by the Schooner

'^Rosamond" and her owners for the new deck

cargo loaded at the port of distress should be pro-

rated, after deduction of general average expenses,

between the vessel and her remaining original cargo

in proportion as the contributory value of the

vessel and the cargo each bears to the whole con-

tributory value.

YI.

The district court erred in decreeing that the

gross amount of freight received by the Schooner

^'Rosamond" for the new deck cargo loaded at

the port of distress should be prorated, after de-

duction of general average expenses, between the

vessel [91] and her remaining original cargo in

proportion as the contributory value of the vessel

and the cargo each bears to the whole contributory

value, said decree being erroneous for the reason

that respondent and cross-libelant, as o^vner of
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said vessel, is entitled to retain the entire amount

of said freight.

VII.

The district court erred in decreeing that the

gross amount of freight received by the Schooner

"Rosamond" for the new deck cargo loaded at

the port of distress should be prorated, after de-

duction of general average expenses, between the

vessel and her remaining original cargo in propor-

tion as the contributory value of the vessel and the

cargo each bears to the whole contributory value,

said decree being erroneous for the reason that it

is contrary to the charter party (Exhibit '^A" to

the Stipulation for Submission of Cause herein)

and the bills of lading (Exhibit "B" to the Stipu-

lation for Submission of Cause herein) governing

the shipment involved herein.
'

VIII.

The district court erred in decreeing that the

gross amoimt of freight received by the Schooner

"Rosamond" for the new deck cargo loaded at

the port of distress should be prorated, after de-

duction of general average expenses, between the

vessel and her remaining original cargo in propor-

tion as the contributory value of the vessel and the

cargo each bears to the whole contributory value,

said decree being erroneous for the reason that

it is contrary to the Statement of General Average

(Exhibit "D" to the Stipulation for Submission



St. Paul F. and M. Ins. Co. 117

of Cause herein) which, by virtue of the Average

Agreement (Exhibit "C" to the Stipulation for

Submission of Cause herein), was and is binding

on both parties hereto.

IX.

The district court erred in decreeing that the

gross [92] amount of freight received by the

Schooner ''Rosamond" for the new deck cargo

loaded at the port of distress should be prorated,

after deduction of general average expenses, be-

tween the vessel and her remaining original cargo

in proportion as the contributory value of the vessel

and the cargo each bears to the whole contributory

value, said decree being erroneous for the reason

that even if libelant and cross-respondent is en-

titled to a share of the freight received by said

vessel for said cargo, it is entitled to a pro rata

share only of the net freight.

X.

The district court erred in rendering and entering

the final decree herein dated March 28, 1939.

XI.

The district court erred in rendering the inter-

locutory decree herein dated July 19, 1928.

XII.

The district court erred in not dismissing the

libel herein wdth costs as prayed in the answer



118 Pacific Freighters Co. vs.

of I'osponclent and cross-libelant and in not grant-

ing to respondent and cross-libelant a decree of

dismissal with its costs herein, as prayed.

XIII.

The district court erred in not decreeing to re-

spondent and cross-libelant the payment of the

general average contribution of $4,674.22 with in-

terest and costs, as prayed in the cross-libel herein.

Wherefore, respondent and cross-libelant prays

that the decree of the district court be reversed,

and for such other and further relief as to the

court may seem just and proper.

Dated: May 29, 1939.

PILLSBURY, MADISON & SUTRO
FELIX T. SMITH

Proctors for Respondent and Cross-

Libelant. [93]

Receipt of a copy of the within Assignment of

Errors is admitted this 29 day of May, 1939.

IRVING H. FRANK
NATHAN H. FRANK &

IRVING H. FRANK
Proctors for Libelant and

Cross-Respondent

[Endorsed] Filed May 29 1939. [94]
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Pacific Indemnity Company

Los Angeles San Francisco

Pacific Finance Bldg. 100 Sansome Street

Lee A. Phillips, Chairman of the Board

M. R. Johnson, President

[Title of District Court and Cause.]

BOND ON APPEAL

Know all men by these ])resents:

That we, Pacific Freighters Company, a corpora-

tion, respondent and cross-libelant above named,

as Principal, and Pacific Indemnity Company, a

corporation organized and existing under the laws

of the State of California, as Surety, are held and

firmly bound unto St. Paul Fire & Marine Insur-

ance Company, a corporation, libelant and cross-

respondent above named, in the sum of Two Hun-

dred Fifty and no/100 ($250.00) Dollars, lawful

money of the United States of America, to be paid

unto said libelant and cross-respondent, for the

payment of which well and truly to be made, we

bind ourselves and each of us, our and each of our

respective successors, jointly and severally, firmly

by these presents.

Signed, sealed and dated this 4th day of May, 1939.

Whereas, the above named respondent and cross-

libelant has appealed or is about to appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit, from the decree of the United States

District Court for the Northern District of Cali-



120 Pacific Freighters Co. vs.

fornia, Southern Division, made and entered herein

on the 28th day of March, 1939;

Kow, therefore, tlie condition of this obligation is

such that if said Pacific Freighters Company, a

corporation, shall prosecute said appeal to effect,

and pay all costs that may be awarded against it

if the appeal is not sustained, then this obligation

to be void; otherwise the same to be and remain

in full force and effect.

It is further expressly understood and agreed that

in case of a breach of any condition of the above

obligation, the court in the above entitled cause

may, upon notice to the Pacific Indemnity Com-

pany of not less than ten days, proceed summarily

in the said cause to ascertain the amomit which said

surety is bound to pay on account of such breach,

and render judgment therefor against it, and award

execution therefor.

PACIFIC FREIGHTERS COMPANY
[Seal] By R. H. HOLMBERG

Secretary

PACIFIC INDEMNITY COMPANY
[Seal] By R. R. POULTON,

Attorney-in-Fact

State of California,

City and County of San Francisco—ss. J

On this 4th day of May in the year one thousand

nine hundred and thirty-nine, before me, Emily K.

McCorry a Notary Public in and for said County

and State, residing therein, duly commissioned and
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sworn, personally appeared, R. R. Poulton known

to me to be the duly authorized Attorney-in-Fact

of Pacific Indemnity Company, and the same per-

son whose name is subscribed to the within instru-

ment as the Attorney-in-Fact of said Company,

and the said R. R. Poulton acknowledged to me
that he subscribed the name of Pacific Indemnity

Company, thereto as surety and his own name as

Attorney-in-Fact.

In witness whereof, I have hereunto set my hand

and affixed my official seal the day and year in this

Certificate first above written.

[Seal] EMILY K. McCORRY
Notary Public in and for the

City and County of San

Francisco, State of Cali-

fornia

My Commission expires December 30, 1942 [95]

State of California,

City and County of San Francisco—ss.

On this 29th day of May, in the year one thousand

nine hundred and thirty-nine before me, Mary J.

Creech, a notary public in and for said city

and county and state, residing therein, duly com-

missioned and sworn, personally appeared R. H.

Holmberg, known to me to be the Secretary of

Pacific Freighters Company, the corporation, de-

scribed in and that executed the within instrument.
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and also known to me to be the person who executed

it on behalf of the said corporation therein named,

and he acknowledged to me that such corporation

executed the same.

In witness whereof, I have hereunto set my hand

and affixed my official seal, at my office in the city

and county and state aforesaid the day and year

in this certificate first above written.

MARY J. CREECH
Notary Public in and for said

City and County of San

Francisco, State of Califor-

nia.

My Commission expires May 25, 1941. [96]

Receipt of a copy of the above and hereunto

attached bond on appeal is hereby admitted this

29 day of May, 1939, and said bond is approved

as to form, amount, and surety.

IRVING H. FRANK
NATHAN H. FRANK & \

IRVING H. FRANK
Proctors for Libelant and

Cross-Respondent

The above and hereunto attached bond on appeal

is hereby approved. |

Dated: May 29, 1939.

A. F. ST. SURE
United States District Judge

[Endorsed] : Filed May 29, 1939. [97]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

To St. Paul Fire & Marine Insurance Co., a cor-

poration, libelant and cross-respondent in the

above entitled cause, and to Irving H. Frank,

Esq., and Messrs. Nathan H. Frank & Irving

H. Frank, proctors for said libelant and cross-

respondent :

You and each of you mil please take notice that

Pacific Freighters Company, a corporation, re-

spondent and cross-libelant in the above entitled

cause, appeals from the final decree made and en-

tered in said cause on the 28th day of March, 1939,

to the United States Circuit Court of Appeals for

the Ninth Circuit, and that said appeal was al-

lowed by the Honorable A. F. St. Sure, Judge of

the above entitled court, on May 29, 1939.

Dated: May 29, 1939.

PILLSBURY, MADISON & SUTRO
FELIX T. SMITH

Proctors for Respondent and Cross

-

Libelant

Receipt of a copy of the within Notice of Appeal

is admitted this 29 day of May, 1939.

IRVING H. FRANK
NATHAN H. FRANK &

IRVING H. FRANK
Proctors for Libelant and

Cross-Respondent

[Endorsed]: Filed May 31, 1939. [98]
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[Title of District Court and Cause.]

STIPULATION REGARDING EXHIBITS

It is hereby stipulated by and between the parties

hereto that Exhibit ''A" to the Answers to Inter-

rogatories Annexed to the Answer to Cross-Libel

and Exhibit ''D" to the Stipulation for Submission

of Cause, instead of being copied in the apostles

on appeal herein, may be sent with said apostles

to the United States Circuit Court of Appeals for

the Ninth Circuit as original exhibits.

Dated: June 22, 1939.

PILLSBURY, MADISON & SUTRO
FELIX T. SMITH

Proctors for Appellant

IRVING H. FRANK
NATHAN H. FRANK &
IRVING H. FRANK

Proctors for Appellee

[Endorsed] : Filed Jun. 24, 1939. [99]

[Title of District Court and Cause.]

ORDER FOR TRANSMITTAL OF ORIGINAL
EXHIBITS

Good cause therefor appearing, and the parties

to the above entitled cause having so stipulated.

It is ordered that Exhibit "A" to the Answers

to Interrogatories Annexed to the Answer to Cross-
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Libel, and Exhibit "D" to the stipulation for Sub-

mission of Cause, shall, instead of being copied in

the apostles on appeal herein, be sent with said

apostles to the United States Circuit Court of Ap-

peals for the Ninth Circuit as original exhibits.

Dated: June 24, 1939.

A. F. ST. SURE
United States District Judge

Approved as to form.

IRVING H. FRANK
NATHAN H. FRANK &

IRVING H. FRANK
Proctors for Appellee

[Endorsed] : Filed Jun. 24, 1939. [100]

[Title of District Court and Cause.]

APPELLANT'S PRAECIPE FOR APOSTLES
ON APPEAL

To the Clerk of the above entitled Court:

Please prepare apostles on appeal in the above

entitled cause to contain the following:

1. The libel, filed on or about July 13, 1921.

2. The answer, with exhibits annexed thereto,

filed on or about September 2, 1921.

3. The cross-libel, with exhibit thereto annexed,

filed on or about September 2, 1921.
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4. Exceptions of libelant to answer of respond-

ent Pacific Freighters Company, filed on or about

May 15, 1922.

5. Notice of motion to strike out portions of

answer to libel of Pacific Freighters Company, filed

on or about May 15, 1922.

6. Exceptions of libelant to cross-libel of Pacific

Freighters Compan)^, filed on or about May 15,

1922.

7. Notice of motion to strike out portions of

cross-libel of Pacific Freighters Company, filed

on or about May 15, 1922.

8. Order of October 5, 1923, overruling excep-

tions to answer and cross-libel and denying the

motions to strike out parts thereof. [101]

9. The answer to cross-libel, with interrogatories

thereto annexed, filed on or about May 29, 1924.

10. The answers to interrogatories annexed to

the answer to cross-libel, with exhibits thereto

annexed, filed on or about Jime 20, 1924.

11. The stipulation for submission of cause,,

T\dth exhibits thereto annexed, filed on or about

January 22, 1925.

12. The interlocutory decree, filed on or about

July 19, 1928.

13. St. Paul's Exhibits 2 and 3, December 1,

1937, attached to testimony taken before Ernest E.

Williams, United States Commissioner.
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14. The report of United States Commissioner

Ernest E. Williams, filed on or about April 23,

1938.

15. The final decree, filed on or about March 28,

1939.

16. Petition for appeal and order allowing ap-

peal.

17. Assignment of errors.

18. Citation on appeal.

19. Bond on appeal.

20. Notice of appeal.

21. Stipulation regarding exhibits.

22. Order for Transmittal of Original Exhibits.

23. This praecipe and attached stipulation for

omissions from apostles on appeal.

Dated: June 22, 1939.

PILLSBURY, MADISON & SUTRO
FELIX T. SMITH

Proctors for Respondent and

Cross-Libelant [102]

STIPULATION FOR OMISSIONS FROM
APOSTLES ON APPEAL

It is hereby stipulated by and between the parties

hereto that all testimony and docimients in the

above entitled cause, other than those designated

in the foregoing praecipe, are immaterial to a

consideration of the errors assigned on the appeal
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herein, and may be omitted from the apostles on

appeal.

Dated: June 22, 1939.

PILLSBURY, MADISON & SUTRO
FELIX T. SMITH

Proctors for Appellant

IRVING H. FRANK
NATHAN H. FRANK &
IRVING H. FRANK

Proctors for Appellee

[Endorsed] : Filed Jim. 24, 1939. [103]

[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE
APOSTLES ON APPEAL

Good cause therefor appearing, it is hereby or-

dered that the time for filing the apostles on appeal

herein and docketing the cause on appeal with the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, be, and it hereby is, extended

to and including July 28, 1939.

Dated: June 24, 1939.

A. F. ST. SURE
United States District Judge

Approved as to form.

IRVING H. FRANK
NATHAN H. FRANK &
IRVING H. FRANK
Proctors for Appellee

[Endorsed]: Filed Jun. 26, 1939. [104]
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[Title of District Court.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 104

pages, numbered from 1 to 104, inclusive, contain

a full, true, and correct transcript of the records

and proceedings in the cause entitled St. Paul Fire

& Marine Ins. Co. vs. Pacific Freighters Company

No. 17274-S, as the same now remain on file and

of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on

appeal is the sum of $10.65 and that the said amount

has been paid to me by the Attorneys for the ap-

pellant herein.

In witness whereof, I have hereunto set my hand

and affixed the seal of said District Court, this

13th day of July A. D. 1939.

[Seal] WALTER B. MALING
Clerk.

J. P. WELSH
Deputy Clerk. [105]
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[Title of District Court and Cause.]

CITATION ON APPEAL
United States of America,—ss

:

The President of the United States of America

To St. Paul Fire & Marine Insurance Co., a cor-

poration, greeting

:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

Office of the United States District Court for the

Northern District of California, Southern Division,

wherein Pacific Freighters Company, a corpora-

tion, is appellant, and you are appellee, to show

cause, if any there be, why the decree or judgment

rendered against the said appellant, as in the said

order allowing appeal mentioned, should not be

corrected, and why speedy justice should not be

done to the parties in that behalf.

Witness, the Honorable A. F. St. Sure, United

States District Judge for the Northern District

of California this 29th day of May, A. D. 1939

A. F. ST. SURE
United States District Judge.
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1

Receipt of a copy of the above Citation is ad-

mitted this 29 day of May, 1939.

IRVING H. FRANK
NATHAN H. FRANK &

IRVING H. FRANK
Proctors for Libelant and

Cross-Respondent, St. Paul

Fire & Marine Insurance

Co.

[Endorsed] : Filed May 31, 1939. [106]

[Endorsed]: No. 9244. United States Circuit

Court of Appeals for the Ninth Circuit. Pacific

Freighters Company, a Corporation, Appellant, vs.

St. Paul Fire and Marine Insurance Company, Ap-

pellee. Apostles on Appeal. Upon Appeal from

the District Court of the United States for the

Northern District of California, Southern Division.

Filed, July 27, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals

For the Ninth Circuit

No. 9244

PACIFIC FREIGHTERS COMPANY, a corpo-

ration,

Appellant,

vs.

ST. PAUL FIRE & MARINE INSURANCE CO.,

a corporation,

Appellee.

CONCISE STATEMENT OF THE POINTS ON
WHICH APPELLANT INTENDS TO RELY

ON THE APPEAL

and

DESIGNATION OF THE PARTS OF THE
RECORD NECESSARY FOR THE CONSID-

ERATION THEREOF

Appellant, Pacific Freighters Company, hereby

adopts, as the points upon which it intends to rely

on the appeal herein, its thirteen assignments of

error filed herein.

Appellant designates, as the record necessary

for the consideration of the foregoing points, the

entire transcript of record as certified to the above

entitled court, together with the original exhibits;

and, pursuant to the order dated July 27, 1939,

appellant designates for printing the entire tran-
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script of record as certified to the above entitled

court, and the following pages of "Exhibit D" to

the Stipulation for Submission of Cause, an origi-

nal exhibit: the title page, pages 1-17, inclusive,

and pages 156-167, inclusive.

Dated: July 27, 1939.

FELIX T. SMITH
FRANCIS R. KIRKHAM
PILLSBURY, MADISON & SUTRO

Proctors for Appellant

Receipt of a copy of the foregoing statement of

points and designation of record is hereby ad-

mitted this 27th day of" July, 1939.

IRVING H. FRANK
NATHAN H. FRANK &
IRVING H. FRANK

Proctors for Appellee

[Endorsed]: Filed July 27, 1939. Paul P.

O'Brien.
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EXCERPT FROM PROCEEDINGS OF MON-
DAY, JULY 31, 1939.

Before: Denman, Mathews and Healy, Circuit

Judges.

No. 9244

[Title of Clause.]

ORDER WAIVING PRINTING OF PORTION
OF EXHIBITS

The motion of appellant for an order waiving

printing of a portion of original exhibits in this

cause coining on regularly for hearing, and it ap-

pearing therefrom that appellee consents to entry

of order as requested, and Mr. Francis R. Kirkham,

counsel for appellant appearing in support of said

motion, and good cause therefor appearing, it is

ordered that "Exhibit A" to the Answers to In-

terrogatories Annexed to the Answer to Cross-

Libel, and pages 18-155, inclusive, of "Exhibit D"
to the Stipulation for Submission of Cause, need

not be printed, and that said exhibits shall consti-

tute a part of the record on the appeal herein ; and

It is further ordered that in printing the record

herein, the clerk of this court shall substitute for

said "Exhibit A" the following statement:

"[Clerk's note: Exhibit A to the Answers

to Interrogatories Annexed to the Answer to

Cross-Libel (being the Statement of General

Average) is identical with Exhibit D to the

Stipulation for Submission of Cause herein.]"
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and shall substitute for pages 18-155, inclusive, of

"Exhibit D" to the Stipulation for Submission

of Cause, the following tsatement

:

"[Clerk's note: The first 138 pages of items

imder the above heading, "Charges and Ex-

penses" (being pages 18-155, inclusive, of the

Statement of General Average), are omitted

from the printed record pursuant to the order

of the court dated July 31, 1939.]"
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No. 9244

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Freighters Company (a corporation),

Appellant,
vs.

St. Paul Fire and Marine Insurance Company,

Appellee.

BRIEF FOR APPELLANT.

STATEMENT AS TO JURISDICTION.

This is a suit in admiralty, brought by appellee, as as-

signee of the owner of cargo shipped on the Schooner

"Rosamond," against appellant, the owner of the vessel,

to recover $7,224.72 claimed to be due from the vessel to

the cargo as general average (Ap. 2-7). Appellant an-

swered, denying that any amount was due the cargo (Ajj.

8-16), and filed a cross-libel to recover $4,694.22 due from

the cargo to the vessel as general average (Ap. 16-21).

The parties stipulated for the submission of the cause to

the court on a question of law (Ap. 70-73). The court

made an interlocutory decree in favor of appellee and

referred the cause to a commissioner (Ap. 99-100). After

the reference, the court entered a final decree in favor of



appellee for $7,119.18 (Ap. 109-111). Appellant filed

timely petition for an appeal (Ap. 112) ; the appeal was

allowed (Ap. 112-113) and was duly perfected (Ap. 113-

135).

The district court had jurisdiction under section 24(3)

of the Judicial Code (U.S.C. 28:41). This court has juris-

diction under section 128(a), First, of the Judicial Code

(U.S.C. 28:225).

The pleadings necessary to show the jurisdictions are

the libel (Ap. 2-7), the answer to the libel (Ap. 8-16), the

cross-libel (Ap. 16-25), and the answer to the cross-libel

(Ap. 30-37).

STATEMENT OF THE CASE.

Appellant, the owner of the Schooner ''Rosamond,"^

chartered her to Comyn, Mackall & Co.^ The charter was

in the usual form of a voyage charter and provided for

the carriage of a full cargo of lumber from the North

Pacific Coast to South Africa, freight to be considered

earned, vessel or cargo lost at any stage of the voyage,'

and general average, if any, to be payable under the

York-Antwerp Rules of 1890.-*

Rule I of the York-Antwerp Rules of 1890 provides :^

"No jettison of deck cargo shall be made good as

general average."

1. Libel, Art. II, Ap. 3 ; Answer, Art. I, Ap. 8.

2. Stipulation, Ex. ''A," Ap. 74.

3. Stipulation, Ex. '*A," marginal note, Ap. 74.

4. Stipulation, Ex. "A," Clause P, A p. 74.

5. Lowndes, General Average, 6th ed., p. 811.



The charterer shipped the cargo of lumber, including a

deck cargo,*^ paid the freight/ and took bills of lading^

which provided for average under the York-Antwerp

Rules of 1890, and for the application of the other condi-

tions and exceptions of the charter party.^ The charterer

sold the cargo to Smith, Kirkpatrick & Co.,^° appellee's

assignor.^^

The ''Rosamond" sailed on her voyage, met a storm,

jettisoned her deck cargo and put into San Francisco as

a port of refuge, where she discharged the underdeck

cargo, repaired, reloaded the underdeck cargo, and took

on a new deck cargo, ^^

Thereafter she proceeded to South Africa and delivered

her entire cargo. ^^ Prior to taking delivery, the consignee

of the underdeck cargo signed the usual general average

agreement, providing that losses and expenses should be

paid unto Geo. E. Billings Co., as trustees for all con-

cerned, that such losses and expenses should be stated

and apportioned, and that pajTnent should be made upon

the completion of the statement, ^^

Appellee assumed responsibility for any general

average contribution due from the underdeck cargo. ^^

6. Libel, Art. IV, Ap. 3; Answer, Art. II, Ap. 9; Stipulation,

Ap. 70.

7. Stipulation, Ap. 70.

8. Stipulation, Ex. "B," Ap. 75-76.

9. Ap. 76.

10. Libel, Art. IV, Ap. 3 ; Answer, Art. II, Ap. 9.

11. Libel, Art. XIV, Ap. 6.

12. Libel, Art. V, Ap. 3-4 ; Answer, Art. Ill, Ap. 9.

13. Libel, Art. VII, Ap. 4-5 ; Answer, Art. V, Ap. 10.

14. Stipulation, Ex. ''C," Ap. 71, 77-78.

15. Stipulation, Ap. 72,



Pursuant to the foregoing agreement, Geo. E. Billings

Co. made the general average adjustment.^® This adjust-

ment excluded from the general average computation the

new freight received for the replacement deck cargo, and

the amounts which were spent in earning it. Tt found the

total general average expense to be $8,317.62,^^ and ap-

portioned this, $3,623.40 to the vessel and $4,694.22 to the

underdeck cargo, on the basis of their respective con-

tributory values, $47,596 and $61,662.18

Appellee refused to pay the contributory share of the

cargo; instead, it filed the libel herein, alleging that the

new freight should have been included in the general

average computation, and that the underdeck cargo was

entitled to participate in the new freight in proportion to

its contributory value.^^ Appellant answered, denying

that any contribution in general average should be paid

by the vessel to the cargo on account of the new freight,^"

and filed a cross-libel to recover the contribution of

$4,694.22 owed by the cargo under the general average

adjustment.^i

16. Stipulation, Ex. ''D," Ap. 71, 80-99.

Two copies of the Statement of General Average were trans-

mitted to this court by the court below as original exhibits (Ap.

124-125). Pursuant to the order of this court of July 31, 1939

(Ap. 134), these exhibits are part of the record on the appeal.

Portions of the Statement of General Average are printed on

pages 80-99 of the Apostles on Appeal.

17. Ap. 97.

18. Ap. 98.

19. Ap. 2-7 ; Art. VIII, Ap. 5.

20. Ap. 8-16.

21. Ap. 16-25.



The parties stipulated for the submission of the cause

to the court on the following question of law -}-

''Is the said vessel and her said remaining original

cargo entitled to be credited pro rata for such extra

freight received by said vessel and her owners at the

port of distress as the result of the substitution of

the new cargo for that portion of the cargo which had

been jettisoned."

The court filed an interlocutory decree, finding that the

question should be answered in the affirmative and re-

ferring the cause to a commissioner to ascertain and re-

port the gross amount of the new freight, to deduct there-

from the total amount of general average expense, and

to prorate the balance between appellee and appellant in

proportion as the contributory value of the vessel and

cargo each bears to the whole contributory value.^^

The commissioner, after a hearing, found the gross

amount of new freight to be $21,191.15, and, after deduct-

ing the amount of general average expense ($8,317.62),

apportioned the balance, $5,674.35 to appellant as the

owner of the vessel, and $7,199.18 to appellee as owner

of the underdeck cargo. Thereafter, the court overruled

appellant's exceptions to the commissioner's report and

made and entered its final decree, based upon its inter-

locutory decree and the report of the commissioner, that

appellee recover from appellant $7,199.18.^*

22. Ap. 70-73.

23. Ap. 99-100. A report of the interlocutory decree appears

in 1929 A.M.C. 107.

24. Ap. 109-111.



This appeal followed.

The district court rendered no opinion, either on inter-

locutory or final decree.

THE QUESTIONS INVOLVED.

The first question is that submitted to the district court

by the stipulation i^^

**Is the said vessel and her said remaining original

cargo entitled to be credited pro rata for such extra

freight received by said vessel and her owners at the

port of distress as the result of the substitution of

the new cargo for that portion of the cargo which had

been jettisoned ?'*

The affirmative answer to this question by the lower court

is the basis both for the interlocutory decree and the final

decree. Appellant's criticism of that answer is the

foundation for its assignments of error I, II, III, IV, V,

VI, VII, X, XI, XII and XIII, directed at those decrees

and raising this question.

The second question is a subsidiary one and is based

upon the assumption that the first question was decided

correctly by the district court:

"Is the amount to be prorated the gross new
freight or the net new freight, that is, the gross new

freight after deducting expenses incurred in earning

it?"

While the stipulation did not submit this question ex-

pressly to the district court, nevertheless, that court, in

25. Ap. 70-73, 71.



its interlocutory decree, went beyond the stipulation and

decided expressly that the gross new freight was to be

prorated (Ap. 100). The commissioner complied with this

ruling (Ap. 105-107), and the final decree confirmed it

(Ap. 110-111). Assignment of error IX is directed at this

action and raises the question; see also assignments of

error X, XI, XII and XIII.

SPECIFICATION OF ERRORS.

The following assigned errors are to be relied upon:

assignments of error I, II, III, IV, V, VI, VII, IX, X, XI,

XII and XIII (Ap. 113-118).

SUMMARY OF ARGUMENT.

First. The new freight should not be prorated between the ves-

sel and her cargo in general average.

General average relates to contribution in order to

make good loss, damage or expense.

Star of Hope, 9 Wall. 203, 228.

In the instant case, the district court ordered the distri-

bution of moneys received. There is no shadow of au-

thority for such a course. It is contrary to the principle

of general average.

The new freight was not earned by any general average

act. The opportunity to earn it arose from the jettison of

the deck cargo which was not to be made good in general

average (Rule I, York-Antwerp Rules, 1890). It was

earned by the vessel which appellant owned and the crew

which appellant paid.
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Second. In any event, the only thing- to be considered should be

the net freight, not the gross freig-ht.

Whenever freight comes into a general average adjust-

ment, what is considered is not the gross freight, but the

net freight, that is, the gross freight less subsequent ex-

penses incurred to earn it.

Rule XIV, Rules of Practice of the Association of

Average Adjusters of the United States,

Lowndes, General Average, 6th ed., p. 853;

Th& Brigella (1893) Probate Div. 189, 196.

Obviously, the only possible benefit to the venture in

the instant case was the amount of freight in excess of

the expenses incurred to earn it.

The principle of general average is an equitable doc-

trine.

Milhurn S Co. v. Jamaica Fruit Importing and

Trading Company of London, 2 Q.B. (1900) 540,

550;

Barnard, et at. v. Adams, et al. (1850) 10 How. 270,

303.

Apportionment of the gross freight would be highly in-

equitable.

ARGUMENT.

1. THE NEW FREIGHT SHOULD NOT BE PRORATED BE-

TWEEN THE VESSEL AND HER CARGO IN GENERAL
AVERAGE.

Assignments of Error.

I.

The district court erred in finding and decreeing in its

interlocutory decree, dated July 19, 1928, that the ques-



tion of law propounded in the stipulation for submission

of cause herein, to wit,

"Is the said vessel and her said remaining original

cargo entitled to be credited pro rata for such extra

freight received b}^ said vessel and her owners at the

port of distress as the result of the substitution of

the new cargo for that portion of the cargo which

had been jettisoned."

should be answered in the affirmative.

n.

The district court erred in rendering and entering its

final decree herein dated March 28, 1939, on the basis of

its finding in its interlocutory decree herein dated July

19, 1928, that the question of law propounded in the stip-

ulation for submission of cause, to wit,

"Is the said vessel and her said remaining original

cargo entitled to be credited pro rata for such extra

freight received by said vessel and her owners at the

port of distress as the result of the substitution of

the new cargo for that portion of the cargo which had

been jettisoned."

should be answered in the affirmative.

III.

The district court erred in failing and refusing to hold

and decree that respondent and cross-libelant, as owner

of the Schooner "Rosamond," is entitled to retain the

entire amount of freight received by said vessel for the

new deck cargo loaded at the port of distress.
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IV.

The district court erred in failing and refusing to hold

and decree that libelant and cross-respondent is not en-

titled to any part of the freight received by the Schooner

''Rosamond" for the new deck cargo loaded at the port

of distress.

V.

The district court erred in decreeing that the gross

amount of freight received by the Schooner "Rosamond"

and her owners for the new deck cargo loaded at the port

of distress should be prorated, after deduction of general

average expenses, between the vessel and her remaining

original cargo in proportion as the contributory value of

the vessel and the cargo each bears to the whole con-

tributory value.

VI.

The district court erred in decreeing that the gross

amount of freight received by the Schooner "Rosamond"

for the new deck cargo loaded at the port of distress

should be prorated, after deduction of general average

expenses, between the vessel and her remaining original

cargo in proportion as the contributory value of the

vessel and the cargo each bears to the whole contributory

value, said decree being erroneous for the reason that

respondent and cross-libelant, as owner of said vessel, is

entitled to retain the entire amount of said freight.

VII.

The district court erred in decreeing that the gross

amount of freight received by the Schooner "Rosamond"
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for the new deck cargo loaded at the port of distress

should be prorated, after deduction of general average ex-

penses, between the vessel and her remaining original

cargo in proportion as the contributory value of the ves-

sel and the cargo each bears to the whole contributory

value, said decree being erroneous for the reason that it

is contrary to the charter party (Exhibit ''A" to the

Stipulation for Submission of Cause herein) and the bills

of lading (Exhibit ^'B" to the Stipulation for Submission

of Cause herein) governing the shipment involved herein.

X.

The district court erred in rendering and entering the

final decree herein dated March 28, 1939.

XI.

The district court erred in rendering the interlocutory

decree herein dated July 19, 1928.

XII.

The district court erred in not dismissing the libel

herein with costs as prayed in the answer of respondent

and cross-libelant and in not granting to respondent and

cross-libelant a decree of dismissal with its costs herein,

as prayed.

XIII.

The district court erred in not decreeing to respondent

and cross-libelant the payment of the general average

contribution of $4,674.22 Mdth interest and costs, as

prayed in the cross-libel herein.
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This is the first case in which this question has been

presented to a court. This may be due not only to the

fact that no one has had the temerity in similar instances

to advance the theory urged by appellee, but also because

of the comparative rarity of the concurrence of the par-

ticular circumstances out of which the occasion arose.

These were:

The charter party embodied the York-Antwerp Rules

of 1890 (Clause P, Ap. 74). The first of these rules pro-

vides that no jettison of deck cargo shall be made good

as general average. The charter provided for prepayment

of the freight "same to [be] considered earned vessel or

cargo lost at any stage of the entire transit" (marginal

clause, Ap. 74). Deck cargo was jettisoned.

Under the first York-Antwerp Rule the jettison was not

to be made good in general average. Under the marginal

clause, appellant was entitled to keep the freight on the

first deck cargo. The jettison left the deck vacant and

open to another cargo.

If the foregoing provisions had not been in the charter

party, the situation would have been quite different.

Probably the customs of the trade were such that the jet-

tison of the deck cargo would have been made good in

general average. Since the old freight would have been

at risk, the vessel owner would have had a claim for that

in general average, but that claim would have been re-

duced by the net amount of the new freight.-*' By no possi-

bility, however, could there have been any distribution of

26. Baily, General Average, 2d ed., p. 134;

Lowndes, (reneral Average, 6th ed., pp. 348, 783.



13

the new freight between the vessel and the cargo such as

appellee seeks in this case.

General average relates to contribution in order to

make good loss, damage or expense. Such is the language

of the definition adopted by the Supreme Court {Star of

Hope, 9 Wall. 203, 228). Such is the consistent language

of the authorities, e. g., Lowmdes, General Average, 6th

ed., pp. 1, 3, 7, 9, and passim throughout the work.

*' Average" (French, avarie, Spanish, Portuguese and

Italian, avaria, Dutch, haverij, German, havarie) in its

maritime usage is (1) a tax (2) any charge or expense,

(3) expense or loss (Oxford Dictionary). General average

is simply that loss, damage or expense which must be

apportioned among the contributing interests. The litera-

ture of the subject is barren of any suggestion that a

receipt, gain or profit is to be distributed. That, however,

is just what the district court ordered here. The unten-

able result of the district court's ruling is that the under-

deck cargo, instead of making a general average contribu-

tion to the port of refuge expenses incurred for the

preservation of ship and cargo, receives, as a result of

the disaster, a gift or profit of more than $7,000.

We , find only two instances in which the facts were

such as to give rise to a claim—like that of appellee's in

the case at bar—that a profit should be distributed. In

each instance the claim was rejected and the adjustment

made without such distribution.

In Fletcher v. Alexander (1868), L. K, 3 C. P. 375, half

freight had been absolutely prepaid. The cargo was jetti-

soned. The shipowner took on a new cargo, receiving full
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freight for it. In general average, the adjuster allowed

the shipper's claim which included the half freight he had

paid, but did not require the distribution in general

average of any of the new freight received by the ship-

owner. While the adjustment was questioned in other

respects, no question was presented to the court regard-

ing the treatment of the freight. The net result was that

the shipowner was left with his freight paid one and one-

half times. Lowndes, General Average, 6th Edition, p.

109, remarks:

''Here was a case in which the shipowner's gain of

freight could not be brought in, in diminution of the

merchant's loss."

In The Pinar del Rio, certain questions were submitted

to J. Parker Kirlin, Esq. They arose out of the following

state of facts :^'^

"This vessel, bound from New York to Havana,

recently stranded on the coast of Florida, was floated

with assistance of salvors, after discharging part of

her cargo, which was taken to Miami. Under sur-

veyors' recommendation temporary repairs were

made to the vessel lying at anchor off the Coast of

Florida; she then proceeded to New York, convoyed

by wrecking steamer, and after discharging re-

mainder of her cargo here she was placed in dry

dock and is now undergoing repairs of damages sus-

tained by the stranding which, under contract, are to

be completed within 25 days.

The vessel, on account of insufficient depth of water

at Miami, cannot go to that port for the cargo left

27. The quotation is from Mr. Kirlin 's opinion.
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there and another vessel has been engaged to trans-

ship it to Havana.

Part of the cargo brought to New York in the ves-

sel is in damaged condition and its sale here will, it

is expected, be recommended by surveyors. The

sound portion (which is non-perishable) is equal to

say one-third in bullv of the whole cargo.

The freight on the entire cargo was prepaid on

terms indicated in form of bill of lading enclosed."

The question relevant to our discussion was:

*'5. When the ship is repaired she will have room

available for shipment of new cargo in lieu of that

sold or transshipped. How could the net freight re-

ceived on the new cargo be dealt with in the average

statement 1
'

'

In an opinion, dated November 19, 1912, Mr. Kirlin

made the following answer to this question so far as it

relates to new cargo taken in place of the old cargo jetti-

soned :

'^a. Cargo jettisoned. I do not think that freight on

new cargo shipped to replace cargo jettisoned should

be credited to general average. The bill of lading pro-

vided that 'freight prepaid shall not be returned,

goods or vessel lost or not lost.' The cargo thrown

overboard was lost in the sense of this provision.

Prepaid freight on such cargo was, therefore, earned.

The ship owed no further obligation in respect of it.

If, therefore, the charterer ships other cargo in place

of the cargo jettisoned, T think he is entitled to keep

the freight that may be earned on such new cargo and

give no account of it to general average. '

'
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The opinion of the experts who prepared the average

adjustment in the case at bar is in accord with the above

view.

In the instant case, the new freight was not earned by

any general average act. Under the first York-Antwerp

Rule of 1890, the jettison of the deck cargo was not to be

made good in general average. So far as the general aver-

age adjustment w;as concerned, the situation when the

"Rosamond^' got to San Francisco was precisely as if she

had sailed from the North Pacific Coast with her deck

vacant. In such a case, the new freight would not figure

in general average.

Lowndes, General Average, 6th ed., p. 348;

Baily, General Average, 2d ed., p. 134.

Appellant owned the ** Rosamond" and hired and paid

her crew. As owner of the vessel it spent more than

$30,000 to refit her to carry the new cargo from San

Francisco to Capetown (Ap. 97). The new freight was

earned by the use of the *' Rosamond" and the services

of the crew. It must belong to appellant.

2. IN ANY EVENT, THE ONLY THING TO BE CONSIDERED
SHOULD BE THE NET FREIGHT, NOT THE GROSS FREIGHT.

Assignments of Error.

V.

The district court erred in decreeing that the gross

amount of freight received by the Schooner "Rosamond"

and her owners for the new deck cargo loaded at the port

of distress should be prorated, after deduction of general

average expenses, between the vessel and her remaining

original cargo in proportion as the contributory value of



17

the vessel and the cargo each bears to the whole con-

tributory value.

IX.

The district court erred in decreeing that the gross

amount of freight received by the Schooner ''Rosamond"

for the new deck cargo loaded at the port of distress

should be prorated, after deduction of general average

expenses, between the vessel and her remaining original

cargo in proportion as the contributory value of the vessel

and the cargo each bears to the whole contributory value,

said decree being erroneous for the reason that even if

libelant and cross-respondent is entitled to a share of the

freight received by said vessel for said cargo, it is entitled

to a pro rata share only of the net freight.

X.

The district court erred in rendering and entering the

final decree herein dated March 28, 1939.

XI.

The district court erred in rendering the interlocutory

decree herein dated July 19, 1928.

XII.

The district court erred in not dismissing the libel herein

with costs as prayed in the answer of respondent and

cross-libelant and in not granting to respondent and cross-

libelant a decree of dismissal with its costs herein, as

prayed.

XIII.

The district court erred in not decreeing to respondent

and cross-libelant the payment of the general average con-
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tribution of $4,674.22 with interest and costs, as prayed in

the cross-libel herein.

Whenever freight comes into the general average ad-

justment, what is considered is the net freight, that is, the

gross freight less subsequent expenses incurred to earn it.

Thus, where freight is at risk and is sacrificed by a jetti-

son, the vessel owner has a claim '

' for the net freight lost,

to be ascertained by deducting from the gross freight

sacrificed the expenses in respect of same that would have

been incurred, subsequent to the sacrifice, to earn it * * *,"

Rule XrV, Rules of Practice of the Association of

Average Adjusters of the United States, Lowndes,

General Average, 6th ed., p. 853; see also Rule

IV, p. 850;

Congdon, General Average, pp. 151-152.

When a new freight is substituted and is allowed as a

credit against a claim for freight sacrificed, the amount

credited is the net new freight, deducting the expenses.

BaUy, General Average, 2d ed., p. 134;

Lowndes, General Average, 6th ed,, p. 783 (Appen-

dix Z, Coe's Treatise on the Law and Practice of

the United States).

Where freight at risk has not been sacrificed and must

contribute to the general average, its contributory value is

taken at the net freight, that is, the gross freight less

future expenses.

Rule XIV, Rules of Practice of the Association of

Average Adjusters of the United States, Lowndes,

General Average, 6th ed., p. 853

;
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Baily, General Average, 2d ed., pp. 156-157;

Congdon, General Average, pp. 157-158;

Amould, Marine Insurance and Average, 11th ed.,

Vol. II, pp. 1282-1283;

Rule XVII, York-Antwerp Rules, 1890, Lowndes,

General Average, 6tli ed., pp. 816-817

;

The Brigella (1893) Probate Division, 189, 196;

Rathhone v. Fowler (S.D. N.Y., 1869) 6 Blatehf.

- 294, 20 Fed. Cas. 316, 317 (affirmed, 12 Wall. 102)

;

Humphreys v. Union Ins. Co. (D. Mass., 1824) 3

Mason, 429, 12 Fed. Cas. 876, 879.

The allowance of gross freight in the case at bar is not

only in conflict with the foregoing principles and authori-

ties, but is also obviously unsound. The only possible

benefit to the venture was the amount of freight in excess

of the expenses incurred to earn it.

The doctrine of general average is equitable in its

nature.

Milhum S Co. v. Jamaica Fruit Importing and

Trading Company of London, 2 Q.B. (1900) 540,

550;

Barnard, et al. v. Adums, et \al. (1850) 10 How. 270,

303;

Frederick H. Leggett S Co. v. 500 Cases of Toma-

toes (2d C.C.A., 1926) 15 F.(2d) 270;

The Lewis H. Coward (S.D. N.Y., 1924) 34 F.(2d)

791, 793;

The Roanoke (7th C.C.A., 1893) 59 Fed. 161, 163.

"* * * courts of admiralty, when carrying into exe-

cution maritime contracts and liens * * * deal with

them upon equitable principles * * *."

Bags of Linseed, 1 Black 108, 114.
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Nothing could be more inequitable than the decision of

the court below holding appellant accountable for the

whole freight and allowing it nothing for the expense of

earning it. The cargo—which contributed nothing to the

earning of the freight:—receives its share as a clear profit,

while the vessel—by which the freight was earned—is left

to pay from her share (if sufficient) all of the expenses

incurred in earning both shares. Such a result is without

support in reason or authority.

CONCLUSION.

We respectfully submit that the decree of the district

court should be reversed with directions to enter a decree

in favor of appellant for $4,694.22 with interest and costs.

Dated, San Francisco,

September 25, 1939.

Kespectfully submitted,

Felix T. Smith,

Francis R. Kirkham,

Proctors for Appellant.

PiLLSBURY, Madison & Sutro,

Of Cownsel.



/ 3>

No. 9244
IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Freighters Company

(a corporation),

Appellant,

vs.

St. Paul Fire and Marine Insurance

Company,

Appellee.

BRIEF FOR APPELLEE.

Irving H. Frank,

Nathan H. Frank and Irving H. Frank,
Robert Dollar Building, San Francisco,

Proctors for Appellee.

PKUNAC-WALSH I'KINTINO CO., SAN FKANCla(!0





Table of Contents

Page
Statement of the Case 1

The Questions Involved 7

Summary of Argument 7

Argument 10

The inequitable adjustment—preliminary statement

with respect thereto 10

The new freight should be prorated between the vessel

and her cargo in general average 12

1. The new freight should be credited pro rata be-

tween ship and cargo in order to place the parties

as near as may be in the same relative position

which they occupied before the peril was met. ... 12

2. The ship owner may not by jettison be in any

wise a gainer 15

3. The new freight was earned by a general average

act 20

4. General average does not alone relate to contribu-

tion 22

5. The new freight, a benefit received after the peril

was met, must be credited pro rata to the cargo

and vessel in the same manner as losses are

charged to them 24

6. Appellee's assignors, Smith, Kirkpatrick & Co.,

were entitled to the full space of the vessel as per

charter party, their contract of purchase was also

a purchase of the documents which included the

charter party. They are therefore entitled to the

entire freight on the new deck cargo subject to

the equitable principles of general average 31

7. The master must be preserved as an impartial

agent, unfettered by conflicting interests, when it

devolves upon him to determine which interest is

to be sacrificed 36

8. Appellee is not bound by the adjustment 39

The District Court was correct in the prorating of the

gross freight 40

Conclusion 42



Table of Authorities Cited

Cases Pages
Barclay v. Stirling, 5 M. & S. 6, J 05 Eng. Rep. 954 8, 25

Barrett, The Mary F., 279 Fed. 329 9, 37

Chellew v. Royal Commission of the Sugar Supply, 2 K, B.

(1921) 627 8,29

Christie v. Davis Coal & Coke Co., 95 Fed. 837, affd. 110

Fed. 1006 36

Fletcher v. Alexander (1868), L. R., 3 C. P. 375, Eng. Rep.

Ann. (1868) pages 1 to 1616, at 1513 18, 19

Minor v. Commercial Union Assurance Co., 58 Fed. 801. ... 9, 39

Port Adelaide, 62 Fed. 486, 59 Fed. 174 9, 34, 35

Strathdon, 94 Fed. 206 (affirmed 101 Fed. 603) 8, 13

Williams v. The London Assurance Co., 1 M. & S. 318, 105

Eng. Rep. 119 27

Rules

Account of the meetings of the Conference of the Inter-

national Law Association at Stockholm, 1924, contained

in a special article "York-Antwerp Rules 1924", 1924

A. M. C. Vol. 2, p. 13 of such special article 8, 23

York-Antwerp Rules, 1890, Lowndes, General Average,

6th Ed 21

Other Authorities

Carver, Carriage of Goods by Sea, 8th Ed.

:

Sec. 302, p. 459 10,40

Sec. 375, p. 547 9, 20

Sec. 403, p. 575 9, 21

Sec. 415, p. 592 8, 14

Coe, Wm. R., General Average in the United States, 'p. 67.

.

27

Congdon, General Average, 2nd Ed., p. 64 8, 23

Gourlie, General Average, p. 488 8, 15, 16

Lowndes, General Average, 6th Ed.

:

Page 308 14

Page 358 8, 14

Page 377 24

Page 783 27

Poor on Charter Parties, Sec. 31, p. 75 36



No. 9244

IN THE

United States Circuit Court of Appeals

For the Nmth Circuit

Pacific Freighters Company .

(a corporation),

Appellcmt,

vs.

St. Paul Fire and Marine Insurance

Company,
Appellee.

BRIEF FOR APPELLEE.

STATEMENT OF THE CASE.

In presenting a statement of the case for the pur-

poses of this Court, it is. first proper to set forth the

stipulation upon which the cause was submitted to the

lower Court, and the question therein propounded to

that Court which received its affirmative answer.

The stipulation follows:

Stipulation for Submission of Cause.^

It is hereby stipulated that the above named
cause may be submitted to the Court for determi-

nation on the following question of law, to-wit:

1. Ap. 70-73.



Where the respondent's and cross-libelant's

vessel loaded an entire cargo of lumber, mcliid-

ing a deck load, belonging to libelayit's as-

signor* as per charter party marked ''Exhibit

A"^ and bills of lading in the form marked
"Exhibit B"^ attached hereto, and the freight

thereon was prepaid and considered as ca/nied

upon the loading thereof, and the vessel there-

after proceeded on her voyage with all of said

cargo on board and in the course thereof she

experienced heavy weather which caused 'her

to leak and to jettiso7i her deck cargo and to

put into a port of distress for the safety of the

vessel and remaining cargo, where she arrived,

discharged the same and nmde repairs upon
the completion of which she reloaded the said

remaining cargo and took a new deck cargo to

replace the jettisoned deck load and received a

neiv ayid additional freight therefor, and there-

upon proceeded upon her voyage and arrived

at her port of destination and there safely de-

livered her cargo, and the vessel and cargo re-

*The lumber sliipment was made by the charterer, Comyn,
Mackall & Co., who then and there sold and transferred the cargo

to Smith Kirkpatrick & Co., Inc. (Libel., Art. IV, Ap. p. 3;

Answer, Art. II, Ap. pp. 8, 9), Smith Kirkpatrick & Co., being

the libelant's assignor refeired to in the stipulation.

2. Charter Party, Ap. 74.

The following is one of the provisions of the charter party not re-

cited in terms in the stipulation

:

"P. General average, if any, payable as per York-Antwerp Rules

of 1890."

[Rule 1 of the York-Antwei^) Rules of 1890 provides in part as

follows

:

"Rule 1. Jettison of Deck Cargo. No jettison of deck cargo

shall be made good as general average." (Lowndes' General

Average, 6th Edition, p. 811.)]

3. Bill of Lading, Ap. 75, 76, providing: "Average as per York-

Antwerp Rules, 1890, and other conditions and exceptions as per

charter party."



maining on board after the aforesaid jettison

being liable to contribution in general average

ratably for the cost and expense of putting into

the port of distress and the general average re-

pairs to the said vessel, and such other general

average expense incurred until she was again

upon her voyage to her port of original des-

tination, and where the cargo owner prior to

taking delivery of the cargo signed a document

a copy of which is hereto attached marked
"Exhibit C'"' and a statement of general aver-

age was thereafter made, a copy of which is

hereto attached and marked ''Exhibit D"% and

made a part hereof, without prejudice to any

right libelant may have to question the correct-

ness of said statement or to any right respond-

ent may have to claim that the same is not

subject to question, the intention of the par-

ties hereto being that this cause is submitted

on the following question of law:

(Question)

Is the said vessel and her said renbaining

original cargo entitled to he credited pro

rata for such extra freight received hy said,

vessel and her otvners at the port of distress

as the result of the siibstitutioji of the new
cargo for that portion of the cargo tvhich

had been jettisoned.

It is further stipulated that if the vessel and
her owners are liable to the cargo owners for a

contribution in general average then the respond-

4. Average agreement, Ap. 76-79.

5. Statement of General Average, Ap. 80-99.

The Statement of General Average fails to credit the new freight

received at the port of distress for the new deck load pro rata to the

ship and saved cargo.



ent and cross-libelant is liable to the libelant and

cross-respondent for the same.

It is further stipulated that if the cargo is

liable for any general average contribution to the

vessel and her owners then that the libelant and

cross-respondent is liable to the respondent and

cross-libelant for the same.

It is further stipulated that if the Court shall

answer the above question of law in the affirma-

tive, such interlocutory decree may he entered in

favor of the libelant with a reference to the

United States Commissioner as the Court may
deem proper.

It is further stipulated that should the Court

answer the question of law in the negative, such

decree may be entered as the Court may deem
proper.

The interlocutory decree® resulting from the Court's

affirmative answer to the question propounded re-

ferred the cause to a Commissioner to ascertain and

report the gross amount of new freight received by

the respondent and cross-libelant at the port of

refuge, to deduct from the amount thereof the total

amount of general average expenses as found by the

Court in its. interlocutory decree, and to prorate the

balance of the new freight thereafter remaining be-

tween the libelant and cross-respondent and the re-

spondent and cross-libelant, in proportion as the con-

tributory value of the vessel and cargo each bear to

the whole contributory value.

6. Ap. 99, 100.



The Commissioner found the gross amount of new

freight to be $21,191.15, and after deducting the

amount of general average expense as found by the

District Court, to-wit, $8317.62, apportioned the bal-

ance, $7199.18 to the appellee herein, owner of the

underdeck cargo, and $5674.35 to the appellant, the

ship owner. Thereafter, upon hearing, the Court

overruled exceptions filed by the appellant to the

finding of the Commissioner and entered its final

decree in favor of the appellee for $7199.18."^

The facts as stipulated present a case where the

appellant Pacific Freighters Company chartered the

whole of their vessel with the right of carrying cargo

on deck, for the carriage of an entire cargo of lumber

from Port Blakeley, Washington, to Capetown,

Africa. On the loading of the cargo the charterer

sold the same C. I. F. with full shipping documents

attached, which included the charter party, to Smith,

Kirkpatrick & Co., the assignor of St. Paul Fire &

Marine Insurance Company, the appellee herein. Un-

der the terms of the shipping contract the freight on

the lumber was prepaid, considered earned, upon the

loading of the vessel, vessel lost or not lost, and general

average, if any, was payable as per York-Antwerp

Rules of 1890.

The vessel with a full cargo proceeded on her

voyage, and during the course thereof encoimtered

heavy weather, necessitating the jettison of the entire

deck cargo and the immediate seeking of the port of

San Francisco as a port of distress, where she dis-

7. Ap. 109-111.



charged the entire remaining cargo and made repairs.

She then reloaded the saved cargo and at the same

time loaded a new deck cargo in the space occupied

by that cargo which had been jettisoned, receiving a

new and additional freight therefor, amounting to

the sum of $21,191.15. She then safely completed the

remainder of her voyage to her destination.

Upon arrival of the vessel at destination, in order

to obtain the delivery of their cargo, appellee's as-

signor signed an average agreement wherein it was

provided that it would pay

^'all losses and expenses which shall be made to

appear to be due * * * from us * * * according

to the part or share in the said * * * cargo which
* * * belongs to us * * * provided that such

losses and expenses shall be stated and \appor-

tioned in accordmwe with the established usages

and laws in simila/r cases * * *."

The cargo was thereupon delivered to the owners,

and a statement of general average thereafter made,

in which statement the average adjusters failed to

credit the new freight of $21,191.15 received at San

Francisco, the port of distress, for the new deck load

carried in the space formerly occupied by the cargo

which had been jettisoned, pro rata to the ship and

saved cargo.

In this situation the lower Court, determined the

rights of the parties and answered affirmatively the

following question of law, to-wit:

''Is the said vessel and her said remaining

cargo entitled to be credited pro rata for such

extra freight received by said vessel and her



owners at the port of distress as the result of

the substitution of the new cargo for that portion

of the cargo which had been jettisoned."

From this affirmative answer of the Court, the

appellant has taken its appeal.

THE QUESTIONS INVOLVED.

The appellant has raised but two questions by its,

appeal, viz.:

a. Did the lower Court by its affirmative answer

thereto correctly decide the following question:

''Is the said vessel and her said remaining

original cargo entitled to be credited pro rata

for such extra freight received by said vessel and

her owners at the port of distress as the result

of the substitution of the new cargo for that por-

tion of the cargo which had been jettisoned."

b. A question as to the propriety of the order of

the Court whereby it directed the gross new freight

received at the port of distress to be prorated, and

not the net new freight.

SUMMARY OF ARGUMENT.

First: The new freight should be prorated between the vessel

and her cargo in general average.

(1) The principle of general average is an equi-

table doctrine seeking to place persons interested in

the common venture, so far as may be, in the same
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relative position which they occupied before the peril

which caused the general average act was met.

The Strathdon, 94 Fed. 206 (D. C. N. Y.,

Thomas, J.), affirmed 101 Fed. 603, C. C. A.

2nd;

Lowndes on General Average, 6th Edition,

p. 358;

Carver on Carriage of Goods hy Sea, 8th Edi-

tion, Sec. 415, p. 592.

(2) The shipowner may not by jettison be in any

wise a gainer.

Gourlie on General Average, p. 488.

(3) The new freight was earned hy a general aver-

age act. The jettison of the cargo and the putting in

to a port of distress was, a general average act, and

the opportunity to earn the new freight was occasioned

thereby.

Barclay v. Stirling, 5 M. & S. 6, 105 Eng. Rep.

954;

Chellew v. Royal Commission of the Sugar

Supply, 2 K. B. (1921) 627.

(4) General average does not alone relate to con-

tribution. The District Court correctly directed the

distribution of monej^s received, which is in con-

sonance with the principles of general average, and

is no more than a crediting of such moneys. Such

credit may or may not result in distribution of

moneys received.

Congdon on General Average, 2nd Edition,

p. 64;

An account of the meetings of the Conference

of the International Law Association at



Stockholm, 1924, coyitained in a special ar-

ticle ''York-Anttverp Rules 1924'% 1924

A. M. C. Vol. 2, p. 13 of such special article.

(5) Benefits as well as losses must be taken at the

port of destination. The new freight, a benefit re-

ceived after the peril was met, must be credited pro

rata to the cargo and vessel in the same manner as the

losses are charged to them. The ultimate benefits to

the ship and cargo at the port of destination is the

measure of the values and must contribute in general

average.

Carver on Carriage of Goods by Sea, 8th Edi-

tion, Sec. 375, p. 547; Sec. 403, p. 575.

(6) The appellee's assignors, Smith, Kirkpatrick

& Co., were entitled to the full space of the vessel as

per charter party, their contract of purchase was also

a purchase of the documents which included the char-

ter party. They are therefore entitled to the entire

freight on the new deck cargo subject to the equitable

principles of general average.

The Port Adelaide, 62 Fed. 486 (CCA), 59 Fed.

174 (District Court).

(7) The master must be preserved as an impartial

agent, unfettered by conflicting interests, when it de-

volves upon him to determine which interest is to be

sacrificed.

The Mary F. Barrett, 279 Fed. 329.

(8) Appellee is not bound by the adjustment.

Minor v. Commercial Union Assurance Co.,

58 Fed. 801.
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Second: The District Court was correct in directing the pro-

rating of the gross freight.

The appellant was bound to carry forward the saved

cargo to destination.

Carver on Carriage of Goods hy Sea, 8th Edi-

tion, p. 459.

The expense incurred in complying with that duty

related to the saved cargo, and the gross freight re-

ceived at the port of distress was properly prorated.

ARGUMENT.

THE INEQUITABLE ADJUSTMENT—PRELIMINARY STATEMENT
WITH RESPECT THERETO.

Before proceeding with the discussion of the ap-

pellee's points, we call attention to the Statement of

General Average. (Exhibit ''D".) In that statement

(transmitted to this Court as original exhibit, pp. 15

and 162), the average adjusters have taken as the con-

tributing interests the value of the vessel at the port

of destination, less the cost of the repairs, at the port

of distress, and the saved cargo at its market value

at the port of destination, which included the freight

paid at the port of departure. The freight paid at

the port of departure was added to the value of the

cargo as under the terms of the charter party it was

considered earned, vessel or goods lost or not lost,

which valuation is not questioned by appellee. The

average adjusters, however, failed to credit the new

extra freight received at the port of distress pro rata

to ship and cargo, which presented the question of
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law submitted to the trial Court. The losses s.et forth

in the General Average Statement consist wholly of

repairs to the vessel, it being conceded by the appellee

that, under the York-Antwerp Rules of 1890 (by the

terms of the charter party governing the adjust-

ment), the jettisoned deck load was not entitled to

contribution.

The effect of the Statement of General Average

may be summarized as follows: By reason of the

peril encountered by the vessel, a general average loss,

consisting wholly of damage to the vessel, in the

amount of Eight Thousand Three Hundred and Seven-

teen Dollars ($8317.00) was incurred (Adjustment,

p. 159, transmitted to this Court as original exhibit),

of which amount the owner of the vessel was charged

with Three Thousand Six Hundred and Twenty-three

and 40/100 Dollars ($3623.40), (Adjustment, p. 166),

and the owner of the saved cargo the s,um of Four

Thousand Six Hundred and Ninety-four and 22/100

Dollars ($4694.22). The other repairs in the sum of

Twenty-eight Thousand Three Hundred and Fifty-

seven and 01/100 Dollars ($28,357.01) were not gen-

eral average repairs, and the owner of the vessel re-

ceived the benefit of the same by having them de-

ducted from the contributory value of the vessel.

(Adjustment, p. 162.) The benefits derived by the

parties were considered by the adjusters as being the

sound value of the vessel at Capetown ($75,000.00),

less the cost of repairs, the ship being thus valued at

$46,642.99. (Adjustment, p. 162.) The benefit to the

saved cargo was considered as the market value at
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Capetown, which included the prepaid freight. But

the adjusters failed to consider that the vessel received

the benefit of $21,191.15 at Sa/yi Francisco, the port of

distress, for the new deck load shipped in the place of

that which had been jettisoned. If its general average

contribution were deducted from this new freight,

the vessel by reason of the jettison of the deck load

would receive a clear profit of $17,567.75 by reason of

the general average act, while on the other hand, the

cargo owner not only loses his deck load with its, pre-

paid freight which was jettisoned, but also the aver-

age contribution in the sum of $4694.22. That the

law of general average does not countenance such an

inequitable adjustment, is manifest from the au-

thorities.

THE NEW FREIGHT SHOULD BE PRORATED BETWEEN THE
VESSEL AND HER CARGO IN GENERAL AVERAGE.

1. THE NEW PREIGHT SHOULD BE CREDITED PRO RATA BE-

TWEEN SHIP AND CARGO IN ORDER TO PLACE THE PARTIES
AS NEAR AS MAY BE IN THE SAME RELATIVE POSITION
WHICH THEY OCCUPIED BEFORE THE PERIL WAS MET.

The average statement would have been in order

had the value of the ship at Capetown, South Africa,

less the cost of repairs and the value of the remaining

cargo saved by the jettison, plus the prepaid freight,

been taken as the value of the contributing interests

to the general average expenses and repairs, were it

not that the venture earned a new freight at the port

of distress. This element of the new freight was,

however, not taken account of in the average adjust-

ment, and the appellant was thereby given an ad-
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vantage over the appellee, by reason of the general

average act, in an amount equal to the new freight.

The interests tvere therefore not placed ^as near as

might he in the same relative position which they

occupied before the peril. To adjust the equities

and comply with the rule of contribution, the new

freight must be credited pro rata to cargo and vessel

so as to place the parties 07i an equal footing with

regard to the general average loss and benefits.

Exemplary of this basic principle, we quote from

the case of

The Strathdon, 94 Fed. 206, at 208,

cited with approval many times by the United States

Supreme Court:

"When in a sea adventure, the master of the

ship or some person of equivalent authority, vol-

untarily and necessarily makes a sacrifice of the

ship or cargo, in whole or in part, for the purpose

and with the result of saving the residue, or the

lives of those on board, from a common impend-

ing peril, the ship, cargo and freight earned must

contribute proportionally to the part thereof saved

towards making good the loss suffered and the

expenses necessarily incurred thereby. The con-

tribution is called general, gross, or extraordinary

average. The Star of Hope, 9 Wall. 203; 3 Kent.

Comm. p. 232; Ord. de la Mar (1683) bk. 3, tit. 7,

and arts. 1-3; Birkley v. Pre&grave, 1 East, 220,

228; Walthew v. Mavrojani, L.R. 5 Exch. 116, 120.

The broojd, ayid eqiiitahle nature of the rule pri-

marily contemplates ratable contribution from all

interests saved towards all interests sacinficed.

* * * The spirit and intention of this law is to
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place the persons interested as far as may he, in

the swme relative position which they occupied he-

fore the peril was met, or Hn order to recoup the

loser, and place him once more on a footing with

his co-adventurers' . Macl. Shipp. (4th Ed.) p.

688. This intendment involves necessarily reci-

procity of obligation and right, mutuality in tak-

ing and receiving payment."

The text books are almost unanimous in support of

the maxims thus above propounded. To quote

Lowndes' General Average, 6th Edition, p. 358:

''The general principle of contribution may be

summed up in one sentence: it must he deter-

mined hotv much hetter off, in a pecuniary sense,

each owner of property exposed to hazard on

shiphoard would he in the event >of a safe arrival

than in the event of a total loss; a/nd> on this

amount which represents the henefit derived hy

each from the sacrifice which has saved the ship,

each must contrihute."

Again, the same author at page 308:

"The ground of contribution to general average

is benefit received. ' The whole law depends * * *

on the loss of the one and the benefit to the

other.' This principle can only be completely

carried out by adopting ultimate results as the

basis of settlement."

See

Carver on Carriage of Goods hy Sea, 8th Edi-

tion, Sec. 415, p. 592.
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2. THE SHIP OWNEE MAY NOT BY JETTISON BE IN ANYWISE
A GAINES.

Gourlie, in his work on General Average, page 488,

has stated:

"The ship owner may not by the jettison be in

any wise a gainer; therefore, if subsequent to the

jettison, the vessel returns to the port of departure

or puts in to an intermediate port in distress, and

the missing goods are duplicated or fresh ship-

ments received; the new freight earned by the

carriage of these, cancels the loss that would

otherwise arise from the original sacrifice. * * *"

This is the principle, among other equitable prin-

ciples, upon which the present action w^as instituted,

that "the ship owner may not by the jettison be in any

wise a gainer". It is predicated upon an opinion

rendered by the late Nathan H. Frank, reading in

part:

"I have before me a copy of the Adjustment of

General Average on the above named Schooner,

concerning which you desire my opinion as to

whether or not said Statement of General Aver-

age is proper, in view of the fact that the vessel

earned a new freight by reason of having put into

a port of refuge, and said freight not being ac-

counted for in said statement.

"In my opinion the adjustment is incorrect.

"Having put into a port of distress, a new deck

cargo was substituted for that jettisoned and lost,

and a new freight earned by the carriage of the

subsequent cargo.

"The ship owner, therefore, instead of having

suffered a loss by reason of having put into a port
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of dis,tress, was a gainer to the extent of the

excess of this new freight over and above the

expenses incurred by putting into the j^ort of

distress.

"The following is the principle applicable to

such cases, as stated by Gourlie in his work on

General Average

:

" 'The ship owner may not by the jettison

be in any wise a gainer; therefore, if subse-

quent to the jettison, the vessel returns to the

port of departure or puts into an intermediate

port in distress, and the missing goods are dup-

licated or fresh shipments received; the new
freight earned by the carriage of these, cancels

the loss that would otherwise arise from the

original sacrifice. * * *

" 'An absolutely prepaid freight does not eo

nomine contribute, neither is it contributed for

;

but the cargo, at whose risk it has been placed,

receives increased allowance thereby in case of

sacrifice.'

''As there has been in fact no loss to the ship

owner, but, on the contrary, there has been a gain

to the sliip owner, it seems to me that the cargo,

which would be called upon to contribute to the

loss, should, in justice and equity be allowed also

to participate in the profits of such a deviation

to the port of distress."

We would feel that ordinarily this opinion would

not have place in the present brief, were it not for the

fact that appellant has seen fit to offer an opinion by

the late J. Parker Kirlin, where, in addressing his

client, he advises, that he did not think freight on new
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cargo shipped to replace cargo jettisoned should be

credited in general average, where the bill of lading

provided that freight prepaid shall not be returned,

goods or vessel lost or not lost.

Of course, it is not necessary to say that opinions

of counsel are not authorit}^ except, perhaps, in so far

as those counsel are recognized as men of ability and

integrity in their calling. Mutual professional regard

existed between Mr. J. Parker Kirlin and Mr. Nathan

H. Prank, and they both were recognized as leaders in

the field of admiralty practice. If Mr. Kirlin 's opin-

ion is to be given consideration, then at best it exhibits

nothing more than a difference of opinion between

counsel of like standing.

Mr. Kirlin '& former associates have extended us the

courtesy of furnishing a copy of the opinion referred

to, which covers more than the one question presented

in appellant's brief. Among those was one with rela-

tion to cargo transshipped after putting into a port of

distress for repairs, in which Mr. Kirlin observes that

the ship owner was in any event, after repairs, made

to its vessel, under obligation to either reload the

cargo and carry it forward or bear the ratable expense

of forwarding it. He then said:

"The net freight on new cargo shipped in the

space occupied by the cargo so transshipped must,

therefore, in some form or manner, be accounted

for in general average so as to offset wholly, or

as far as it will go, the general average expenses

in connection with the forwarding. The ship

owner will be debited in the general average with

his proportion of the cost of transshipment, but
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against this charge he will receive a credit,

through the medium of general uverage, of his

ratable proportion of the net freight on the fresh

cargo shipped in place of it, which, presumably,

will wipe out the debit."

We quote this because the appellant has stated (Brief,

p. 7):

''the District Court ordered the distribution of

money received. There is no shadow of authority

for such a course. It is contrary to the principle

of general average."

At this point we will make comment on the quota-

tion from Lowndes on General Average, 6th Edition,

page 109, at page 14 of appellant's brief, which re-

lates to the case of Fletcher v. Alexander (1868),

L. R., 3 C. P. 375. The quotation reads:

"Here was a case in which the shipowner's gain

of freight could not be brought in, in diminution

of the merchant's loss."

This is apparently quoted by appellant as. authority

for its contention that the new freight received at the

port of distress in the instant case, although the voy-

age was continued, is not to be credited in the general

average. Not only, as appears from the statement on

page 14 of the brief, was no question presented to the

Court in the case of Fletcher v. Alexander on the

subject, but the observation of Lowndes did not in

fact relate to a situation such as exists in the instant

case, a situation where the voyage was not terminated

but continued to destination. Of course, if the voyage



19

was terminated, then any new freight received prop-

erly belonged to the shipowner, but if it was not

terminated but continued to destination it did not, and

this is all the comment of Lowndes amounts to, for we

find in the opinion of Bovill, C. J., in the case of

Fletcher v. Alexander, and we have before us the

report of the case in English Reports Annotuted

(1868), pages 1 to 1616, at page 1513, the following:

''The whole law is framed upon the principle

of there being a loss to the one and a benefit to

the other and the contributions being in strict

proportion according to the loss sustained and

the benefit derived. In this case the adventure,

in consequence of the damage which the vessel

and her cargo had sustained, put back to Liver-

pool. Of course the vessel might have been re-

paired and the cargo or such of it as remained,

have been re-shipped, and the adventure have

been continued, and the ship have prosecuted her

voyage and completed the adventure. But a large

portion of the cargo having been thrown over-

board, the greater part of the remainder arrived

in a damaged condition, and after it had been

unloaded, the whole being in a state not fit to be

forwarded, the charterers who had paid a con-

siderable portion of the freight, and whose goods

were in this state, did not think it worth their

while to forward them, and the ship ceased to be

in their employment; so that the adventure, so

far as this matter is concerned, must he oonsidered

to have terrnmated, and the voyage to have been

broken up at Liverpool, at the time and under

the circumstances stated in the case. * * * The
adjustment must take place according to the

laws of England; and, as it seems to me, the
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question of value must be determined with refer-

ence to the adventure havmg terminated and the

voyuge being broken up at Liverpool."

We therefore feel that the citation of the text of

Lowndes on General Average is made under a misap-

prehension of the facts, and is not authority for the

appellant's contention.

3. THE NEW FREIGHT WAS EARNED BY A GENERAL AVERAGE
ACT.

The general average act

:

The vessel '' experienced heavy weather which caused

her to leak and to jettison her deck cargo and to put

in to a port of distress for the safety of the vessel

and remaining cargo",** the jettison and change of

course for a port of refuge occurring at the same

time.^

Authority should not be necessary to support the

assertion that the foregoing is a general average act.

We, however, call to notice the statements on the

subject found in the text of

Carver on Carriage of Goods by Se*a, 8th Edi-

tion,

as follows:

With relation to jettison, the text in Section 375,

page 547, states:

''The most familiar instances of general aver-

age sacrifices are jettisons—the casting overboard

of cargo or stores in order to lighten the vessel.

8. Stipulation, Ap. 70-73.

9. Exhibit D, Statement of General Average.
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* * * The goods must be thrown overboard for

the sake of all."

With relation to seeking a jjort of distress, the text

at Section 403, page 575, states

:

"Where a deviation is voluntarily made to avoid

the danger of going on in a ship which is so dam-

aged that a continuance of the voyage is unsafe

both for ship and cargo, the deviation is a gen-

eral average act. It involves extraordinary addi-

tional expenses to the shipowner which are volrni-

tarily incurred under the pressure of a common
risk for the common safety. It is not a sufficient

objection to say that it is the shipowner's duty

to take these precautions and incur these expenses

under his contract of carriage."

It is a mistaken position on the part of appellant,

therefore, to contend that the new freight was. not

earned by any general average act. What appellant

undoubtedly meant to say, so far as the jettison is

concerned, was that while jettison was a general aver-

age act, the cargo jettisoned was not entitled to con-

tribution because of the contract between the ship

owner and the cargo owner, incorporating the York-

Antwerp Rules of 1890, Rule 1 of which provides that

no jettison of deck cargo shall be made good as general

average.

By reas.on of the jettison of the deck cargo and

simultaneously putting in to a port of distress, the

vessel was enabled to obtain a new deck cargo and a

new freight. Had the vessel not jettisoned her cargo

and put in to a port of distress she would not have
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been able to load a new cargo and obtain a new

freight.

4. GENERAL AVERAGE DOES NOT ALONE RELATE TO CON-
TRIBUTION.

The suggestion is made in appellant 's argument that

general average relates alone to contribution in order

to make good loss, damage, or expense (Brief, pp. 7,

13), and that the literature on the subject is barren

of any suggestion that a receipt, gain or profit is to be

distributed. Appellant is in error as to this. We call

attention to the proposal at the Stockholm Conference

of 1924 when the York-Antwerp Rules of 1924 were

adopted. At that conference the following amendment

to Rule XV, ''Loss of freight", was proposed:

^^Whcn the voyage is continued, credit shall

also be given for freight earned on goods carried

in lieu of goods sacrificed, less expenses actually

incurred in earning such freight, including an

allowance for extra detention of the vessel due

solely to the engagement and loading of the new
cargo. "^^

While the clause was not adopted, the meeting

voting finally to eliminate it, it did so in the belief

that the suggestion which it covered ought not to be

put into a general rule, and that it was better in this

respect to leave the adjuster free to act as might be

best.

10. That portion of the proposed clause not in italics is not relative

to the contention of the appellant that the net freight should in any

event be credited, and not the gross freight, as we shall hereafter indi-

cate.
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An acoount of the meetings of the Conference

of the International Law Aissociation at Stock-

holm, 1924, contained in a special article *^ York-

Antwerp Rules 1924'\ 1924 A, M. C. V'Ol. 2, p.

13, of such special article.

So in fact the conference did recognize that general

average contemplates not only contribution but credit

for freight earned on goods carried in lieu of goods

sacrificed.

The principle of crediting freight received on cargo

loaded at the port of refuge in lieu of cargo sacrificed

also carries with it the necessary consequence that if

the freight received at the port of refuge is of such

a substantial amount as to exceed the contributions

which would otherwise be payable, then there must be

a distribution under the equitable principles of general

average by way of crediting the same to the vessel and

the saved cargo pro rata.

We also call attention to

Conydoyi on General Average, 2nd Edition,

p. 64,

where the author says:

"When a jettison or other sacrifice of cargo is

made for the common benefit, new cargo is some-
times loaded in the space formerly occupied by
the cargo sacrificed. If the original voyage is re-

sumed and completed the net freight earned on the

new cargo should be credited against the allow-

ance for freight on the cargo sacrificed."
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5. THE NEW FREIGHT, A BENEFIT RECEIVED AFTER THE PERIL
WAS MET, MUST BE CREDITED PRO RATA TO THE CARGO
AND VESSEL IN THE SAME MANNER AS LOSSES ARE
CHARGED TO THEM.

In arriving at the values which should contribute

in general average, prepaid freight must be added to

the value of the cargo, and upon that value the cargo

must contribute. The basis of this principle is that in

the event of the loss of the ship and the cargo, the

cargo, not the vessel, has lost the freight, as the value

of the cargo upon payment of the freight, is increased

thereby. The rule was taken by the English authori-

ties from the general principle that general average

contributions are to be governed by ascertaining how

much better off is each of the contributing interests

at the port of destination in the event of the success-

ful arrival of the vessel than they would have been in

case of a total loss. In discussing this principle which

is designated as the English Rule,

Lowndes on General Average, 6th Edition,

p. 377,

remarks

:

"The argument in defence of the English Rule

is, shortly, this: general average is a species of

ransom from total loss, and the liability for it is

to be determined by inquiring, not what party

contracted beforehand, or supposed he was con-

tracting, to pay it, but simply, who would have

been the loser, and to w^hat amount, had the ship

been totally wrecked ins.tead of being saved."

The appellee has no criticism with the application

of the English rule by the adjusters in the case at bar

in including the prepaid freight as a part of the value
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of the cargo at destination hut it insists that the same

principle must he applied in estimating the henefit to

the ship at the port of destination hy also ascertaining

the amount that the vessel henefited hy heing saved

from total loss. If such inquiry is made, it appears

that the vessel benefited to the extent of the new

extra freight received at the port of distress in addi-

tion to her value at the port of destination.

The equity of the cargo owner's right to have the

extra new freight received at the port of distress con-

tributed pro rata between it and the ship is still fur-

ther argued by the fact that in prepaying the freight

at the port of loading under the charter party letting

the whole ship, the cargo owner virtually stands in

the shoes of an insurer to the ship of the full freight

of the vessel. As an insurer of the full freight of the

vessel the cargo owmer would be entitled to have the

new extra freight paid at the port of distress, credited

to its liability for the full freight, as held in the

case of

Barclay v. Stirling, 5 M. & S. 6, 105 Eng. Rep.

954,

where the Court had under consideration an action

in assumpsit for money had and received. There the

plaintiff had insured the freight on the Steamship

''Neptune" from the port of Jamaica to London, the

voyage described in the policy being at and from port

or ports of loading in Jamaica to her port or ports of

discharge in the United Kingdom with leave to call

at all, any, and every one of the British and Foreign

Wes,t India Islands, beginning the adventure from the
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loading thereof, and providing that it would be lawful

for the ship to discharge, exchange and take on board

goods at any ports she may call at without being

deemed a deviation. On the 30th of October, 1814,

the vessel suffered an average loss whereby part of

the cargo consisting of sugar, was lost and thereafter

the ship put in to the port of Havana as a port of

refuge for repairs, and took on board a new cargo

to substitute for that which had been lost. The de-

fendants, owners of the vessel, abandoned the freight

to the plaintiff insurance company, who paid the full

freight. On the 3rd day of May the ship arrived at

London and the defendants received the freight for the

substituted cargo for which this action was brought.

In holding that the plaintiff insurance company was

entitled to the new freight received at the port of

distress. Lord Ellenborough states:

'

' The ship being driven on the coast of Cuba by
accidents of the voyage, this became a part of the

voyage. And without considering it as a part of

the voyage in the first instance, the liberty given

to the assured to touch and take in goods at Cuba,

incorporates this part of the adventure by neces-

sary construction, with the voyage * * *. This

then being freight, which the policy would have

covered, had it remained at the risk of the as-

sured, is not the assured a trustee for the under-

writer if he receive it after abandonment? All

the cases agree that he is, and that he is account-

able for the subsequently received freight: he

cannot have both indemnity and freight also.

Therefore, the plaintiff is entitled in this case, de-

ducting only such charges as belong to the freight.
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such as the expenses of loading the cargo, and the

wages of the crew during the loading."

In that case Bayley, J., also says

:

a* * * J f}igpefore think that the Havana
freight was covered by the policy. It would be

unjust to hold otherwise. The assured estimates

the whole freight at 4200 pounds: if one-half is

washed overboard, and a fresh half siibstitiited,

why should he he alloived to earn the freight of

half and put it into his pocket f * * * And this

action is not brought to recover back from the

assured any part of that money which was paid

him by the underwriter, hut to recover that por-

tion of the freight which the assured has received

after having been paid the full amount of his

freight.
* * *?>

See, also:

William R. Coe on General Average in the

United States, p. 67;

Lowndes on General Average, 6th Edition, p.

783.

Anticipating that the appellant will contend that

the new extra freight was uncertain at the time of

the general average sacrifice and for that reason should

not contribute pro rata to ship and cargo, we call

attention to a like contention rejected in the case of

Williams v. The London Assurance Company,

1 M. & S. 818, 105 Eng. Rep. 119,

quoting the remarks of l^ord Ellenborough, C. J., as

follows

:

''This is the case of an insurance on the out-

ward voyage on a ship chai'tered for a voyage
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out and home; in the course of which outward
voyage an average loss has happened; and the

question is, whether the freight payable under

the charter party is liable to contribute to general

average. It is contended that the whole freight

out and home is not liable; but the whole was
affected and might have been frustrated by the

loss, and was eventually preserved to the owners

by the repairs done to the ship. It is true indeed

that if this action had been commenced immedi-

ately upon the loss happening, it would not have

been open to the defendants to say that the plain-

tiff was recouped in damages by a contribution

in respect of freight which at that time was con-

tingent. But the case now before us is argued

upon an admission that the freight has actually

been received; and therefore now the amount of

the damages must be that of the original damage,

minus the amount of the plaintiff's contribution:

and the difficulty as to the outward and home-

ward voyage seems to be removed by the con-

sideration that the whole freight was saved by

the repairs. * * *"

In that case LeBlanc, J., also says:

''The stress of the argument for the plaintiff

is this, that the contribution was imcertain at the

time of the loss. But in all cases of contribution

to general average, freight cannot at the moment
of the loss be received, and therefore the contri-

bution must be always imcertain; and yet in Da-

Costa V. Newnham (2 T.R. 407), freight was de-

termined to be contributory. It is therefore nob

a decisive argument against its being contribu-

tory that the thing does not exist in certainty at

the time of the loss * * *".
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The question therefore resolves itself into only one

of whether the contributing benefits of the different

interests are to be taken (1) at the time of the sacri-

fice, (2) at the port of distress, or (3) at the port of

destination upon the successful termination of the

voyage. In considering this point we find a stipulation

in the charter party and the bills of lading providing

:

''with average as per York-Antwerp Rules, 1890".

One of the prerequisites to the right to contribution

in general average is that there must be a successful

termination of the voyage, on the ground that if the

ship and her cargo successfully survive a storm by

making a general average sacrifice and thereafter en-

counter another storm which destroys the vessel and

her cargo, no interest has gained by the sacrifice and

therefore no interest is to contribute. This condition

precedent necessarily prescribes the rule that the port

of destination must be the place where the benefits

and losses to the interests must be computed, as held

in the case of

Chellew v. Royal Commission of the Sugar

Supply, 2 K.B. (1921) 627,

where the Court had under consideration an action

by a shipowner for contribution in general average

from the cargo owner for repairs made to the vessel

at a port of distress. Upon a showing that the vessel

and her cargo were lost upon the subsequent voyage

from the port of distress to the port of destination,

the Court in deciding that there was no right to a

general average contribution, as there was no ulti-

mate benefit to the cargo or ship at the port of desti-

nation, says:
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''In my opinion the arguments in favor of

taking the state of facts at the termination of

the venture are more weighty, especially because:

(1) The value of the property when it reaches

the hands of its owners can be ascertained with

precision. (2) There ought to be only one adjust-

ment of the nature of general average. Endless

confusion would result from a multiplicity of ad-

justments made on a multiplicity of different con-

siderations. (3) The whole law depends, as was
said in Fletcher v. Alexander, (L.R. 3 C.P. 375,

382), on the loss to the one mid the benefit, that

is, in my view, the ultimate benefit to the

other. * * ********
''I agree with the conclusions stated by the

learned arbitrator in para. 18 of the special case,

which are as follows:

' (i) The right of a shipowner to contribu-

tion in general average is the same, whether

his claim is for contribution to a general aver-

age sacrifice or for contribution to general

average expenditure.

' (ii) The extent of the right of a shipowner

to contribution in general average is the same

as the extent of the right to such contribution

of any other party to the contract of affreight-

ment.

' (iii) A claim to contribution in general

average by any party to the contract of af-

freightment must be assessed upon the prop-

erties of all parties to that contract upon the

values of stich properties at the port of adjust-

ment, and the port of adpistment, if the voyage

has not been abandoned at an earlier port, is



31

the port of the agreed destination under that

contract.

^ (iv) If the property of any party to the

contract of affreightment who is called upon to

contribute in general average to another party

or parties has no value at the port of adjust-

ment, either by its arrival in a worthless condi-

tion or by its not arri^TJig at all, that party

cannot be made to contribute.'

'^I think (1) on the question of principle the

law demands the loss of the one and the ultimate

benefit of the other, and (2) on the question of

practice certainty and convenience instead of con-

fusion are to be obtained by one adjustment at

the port of destination."

It follows from the foregoing, that in the case at

bar the ultimate benefits at the port of destination

included the new extra freight received at the port of

distress, and that freight must therefore contribute

pro rata to the vessel and the saved cargo.

6. APPELLEE'S ASSIGNOR'S, SMITH, KIRKPATRICK & CO., WERE
ENTITLED TO THE FULL SPACE OP THE VESSEL AS PER
CHARTER PARTY. THEIR CONTRACT OF PURCHASE WAS ALSO
A PURCHASE OF THE DOCUMENTS WHICH INCLUDED THE
CHARTER PARTY. THEY ARE THEREFORE ENTITLED TO THE
ENTIRE FREIGHT ON THE NEW DECK CARGO SUBJECT TO THE
EQUITABLE PRINCIPLES OF GENERAL AVERAGE.

In our statement of facts we, among other things,

stated that on the loading of the original lumber cargo,

the charterer sold the same C.I.F., with full shipping

documents attached, to Smith, Kirkpatrick & Co., the

assignor of St. Paul Fire & Marine Insurance Co.,

the appellee herein. This statement is founded on
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the deposition of James W. Smith, the President of

Smith, Kirkpatrick & Co., taken on behalf of the

appellee, at pages 2 and 3 of the deposition. By in-

advertence on the part of the appellee, the testimony

was omitted from the requirements of the stipulation

for the transcript on appeal herein.

Considering that we are entitled to a statement of

the true facts, and feeling that counsel for appellant

must be of like mind, we quote the portion of the testi-

mony with respect thereto:

*'Q. In May, 1920, did you purchase a cargo

of lumber on the schooner 'Rosamond"?

A. The purchase preceded that.

Q. Shortly prior to May, 1920, you purchased

such a cargo?

A. Yes.

Q. What was the voyage of that schooner?

A. From the Pacific coast to Capetown.

Q. From Fort Blakeley, Washington, to Cape-

town, South Africa?

A. Yes.

Q. From whom did you purchase that cargo?

A. Comyn, Mackall & Company.

Q. What were the terms of that purchase?

A. Why, it was subject to sight draft c.i.f.,

with full shipping documents attached."

The same witness also made an af&davit in the above

cause, which is not part of the record, but is called

to the attention of the Court for the same reasons as

the testimony in the deposition above referred to. It

reads in part:

''In May, 1920, Smith, Kirkpatrick & Co., Inc.,

purchased from Comyn, Mackall & Company a
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full cargo of lumber imder deck and on deck, on

the American Schooner 'Rosamond' from Port

Blakeley, Washington, for Capetown, South

Africa. Smith, Kirkpatrick & Co. purchased from
Comyn, Mackall & Co. full c.i.f. documents in-

cluding charter party covering the cargo and the

voyage, which charter party had been made by
Comyn, Mackall & Co. with the owner of the

schooner. Under that charter party full freight

was due and fully earned on the shipment of the

cargo.
'

'

The stipulation of facts on which the cause was

submitted recognizes the situation as testified to by

the witness Smith, for it recites in its introductory

portion

:

''Where the respondent's and cross-libelant's

(Pacific Freighters Company's) vessel loaded an

entire cargo of lumber including a deck load, be-

longing to libelant's assignor, (Smith, Kirkpatrick

& Co.) as 'per charter party marked 'Exhibit A'

and bills of lading in the form marked 'Exhibit

The charter party, under such a state of facts, as

appellant must agree, was the contract between Smith,

Kirkpatrick & Co., appellee's assignor, and Pacific

Freighters Co., the appellant. Indeed, so far as the

question of law is concerned, the appellant was in

agreement with the appellee when it objected to the

argument under the present heading presented to the

lower Court. It, however, took the position on the

facts that Comyn, Mackall & Co. were the charterers

and therefore the bill of lading was the contract.
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That Smith, Kirkpatrick & Co. was the party of

the second part under the charter party, by virtue of

the C.I.F. contract which carried with it the contract

of charter party can hardly be gainsaid.

The charter party provides that the charterer shall

have the ''whole of the said vessel, including deck",

and it further provides '

' that no goods or merchandise

shall be laden on board otherwise than from the said

party of the second part or their agent. "^^

As the assignee of the original charterer. Smith,

Kirkpatrick & Co., appellee's assignor, was entitled

to all the rights that the chai"terer had to the space

in the carrying vessel. The space available as the

result of the jettison was therefore the property of

appellee's assignor and the freight on any cargo that

was loaded therein was the freight of appellee's as-

signor.

Confirmation of this position is

The Port Adelaide, 62 Fed. 486, C. C. A., 59

Fed. 174 District Ct.

By the terms of the charter party in that case, the

whole cargo capacity of the vessel was chartered to

the libelant therein. The Circuit Court of Appeals

for the Second Circuit held:

''Under such a contract the master had no right

without the permission of the libelant, express

or implied, to use the vessel upon any part of

the voyage for carrying cargo for third persons.

Having done so, however, and earned freight

thereby, the libelant, if he saw fit to adopt the

11. Charter Party, lines 10, 11 also Clause A, lines 24, 25; Ap. p.

74.
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master's act, became entitled, upon the plainest

principles of law to the freight earned."

Inasmuch as the new freight was earned as the

result of the general average act, and as under gen-

eral average, parties interested in the common ven-

ture may not profit one over the other by reason there-

of, the new freight must be first subjected to the pay-

ment of the general average charges and the balance

thereof divided between the parties to the venture

—

the ship owner, and the charterer, who is the cargo

owner, the appellee's assignor.

As it did in the Court below, we anticipate that

the appellant will attempt to distinguish the case of

The Port Adelaide, on the basis that the charter in that

case was a liunp sum charter, and claim that in the

instant case the charter is not lump sum, but for a

unit price. However, such a criticism is not of avail,

for the charter in the instant case is in fact a lump

smn charter although it provides for a payment at

so much per thousand feet. The pajrment stipulated

for is, however, ''for each 1,000 feet shipped'', the

word "delivered" having been stricken from the

charter.^- It further stipulates that the payment is

''for the use of the said vessel during the voyage

aforesaid". "The whole of said vessel including the

deck * * * no goods or merchandise shall be laden

on board otherwise than from" the charterer, the

charterer to load a full cargo of lumber.

12. Charter party, Clause G; Ap. p. 74.
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See

Poor on Charter Parties, Sec. 31, page 75,

and authorities there cited, as follows:

''Section 31. Lump sum freight. When the

freight payable is a lump sum for the voyage,

the charter is in effect a hiring of the ship, and
full freight is due though some of the cargo is

lost on the voyage. The contract must clearly

show that the freight is not to be paid on the

amount of cargo delivered. But a stipulation that

freight is to be paid upon the weight intaken

shows an agreement for a lump sum freight even

though freight is not payable until right delivery

;

and the same result is reached if the amount of

cargo on which freight is to be paid is specifically

stated in the contract.'^

See, also,

Christie v. Davis Coal and Coke Co., 95 Fed.

837; affd. 110 Fed. 1006.

Quoting the syllabus:

"A charter of a ship to be loaded entirely with

coal for a given poi*t which provides for the pay-

ment of freight at so much per ton on the 'quan-

tity intaken' is in the nature of a liunp sum
charter * * *."

7. THE MASTER MUST BE PRESERVED AS AN IMPARTIAL
AGENT, UNFETTERED BY CONFLICTING INTERESTS, WHEN IT

DEVOLVES UPON HIM TO DETERMINE WHICH INTEREST IS

TO BE SACRIFICED.

There is another element in this case that should

not be lost sight of. It is well expressed by the Circuit

Court of Appeals for the Third Circuit in
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The Mary F. Barrett, 279 Fed. 329

:

''In the face of imminent danger, the law, as

we have said, makes the master the agent of every

part of the whole venture, to determine the ques-

tion whether the sacrifice of any part may save

the others. The law having thus made the captain

the agent of all, it folloivs that the lata must make
him an impartial agent; for it is evident that, if

this law-imposed, agent is hy the laiv itself so fet-

tered with partiality that if hy doing nothing he

can shield the ship from responsibility, and hy

acting he imposes responsihility on the ship, the

law has created an agent tvhose hias unfits him
for his work. If the ship is seaworthy, and fault

of navigation has, as in the present case, placed

her on the rocks, and the master knows the ship

is by the Harter Act not responsible for his negli-

gence, ivhat hut a hiased mind can the master
hring to deciding the question of jettison, if the

law he that such jettison, if made, will suhject

the ship to pay the jettison loser in full, hecause

of the fault which stranded the ship? Such a

construction would shear the master of the spirit

of impartiality, fill him with the biased jaundice

of interest, and unfit him to make the impartial

sacrificial decision on which the safety of life,

ship and cargo so often depend. It is only hy

rejecting such construction, the law can inspire

an impartial, disinterested master agent with that

'honest intent to do his duty', w^hich duty Justice

Clifford bespoke for a master in The Star of

Hope, 9 Wall. (76 U.S.) 203, 19 L. Ed. 638 * * *7?

Applying this observation, so forcibly expressed, to

the present case, w^e ask: "What but a biased mind
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can the master bring to deciding the question of jetti-

son", when he is faced with the alternatives of sacri-

ficing ship's equipment and apparel on the one hand,

or cargo (whether it be under deck or on deck, with

freight prepaid considered earned) ? Such a master,

knowing that the freight on the cargo is earned in

any event, might refrain from sacrificing his ship's

equipment and apparel, and sacrifice the merchant's

cargo by jettison, retaining to his owner the entire

freight for the voyage, as well as his owner's vessel

intact. Added to this, he would also have before him

the facility of filling the space of the jettisoned cargo

with new cargo on which new freight would be earned

entirely for his owner's account. Such a master, if

we but consider ordinary human failing, might readily

be "an agent whose bias unfits him for his work",

shorn "of the spirit of impartiality", filled "with "the

biased jaundice of interest" and unfitted "to make

the impartial sacrificial decision on which the safety

of * * * ship and cargo so often depend."

It is therefore imperative, not only in this case but

in all cases of like character, that even though freight

on cargo be prepaid considered earned, and the ship-

ping contract call for the application of the York-

Antwerp Rules of 1890, that freight received on new

cargo shipped at a port of distress in space formerly

occupied by jettisoned cargo should be credited in

general average to the vessel and saved cargo. This

is in consonance with the principle of the law of gen-

eral average, and the decree of the lower Court is in
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conformity therewith. Only thus can the master of

the vessel be preserved as an impartial agent, mi-

fettered by conflicting interests.

8. APPELLEE IS NOT BOUND BY THE ADJUSTMENT.

While the appellant has in its brief made no point

with respect to the average agreement^^ signed before

delivery of the cargo at destination, recognizing that

it raised a question wdth respect thereto in the lower

Court we will nevertheless briefly discuss the matters

with relation thereto. The agreement contains the fol-

lowing proviso:

<(* * * provided that such losses and expenses

shall be stated and apportioned in accordance

with the established usages and laws in similar

cases."

It is the position of the appellee that the findings

of the adjuster are contrary to law, that they are

erroneous. Under such circumstances the adjustment

must be set aside. It is not binding on the parties

thereto.

The Circuit Court of Appeals for this Circuit, in

Minor v. Commercial Thiion Assurance Co., 58

Fed. 801,

had under consideration the following stipulation:

'^We the imdersigiied do hereby consent that

an adjustment of the loss on the barkentine Ma-
rion, which occurred February 18th, 1890, may
be made by C. V. S. Gibbs, adjuster, on the fol-

lowing basis * * *. This stipulation applies to

13. Average agreement, Ap. 76-79.
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general average adjustment only. We agree to

abide by adjustmeyit made on above basis/*

This Court held that where the adjusters had made
an adjustment in a manner contrary to the law, it

would be set aside, remarking:

^'It follows as a conclusion from these premises

that the adjustment was erroneous in assessing

the contribution due in general average on the

freight on its gross value, instead of taking one-

half of such value, as provided by law; and the

respondent is therefore entitled to a judgment
dismissing the libel, and it is so ordered."

THE DISTRICT COURT WAS CORRECT IN THE PRORATING
OF THE GROSS FREIGHT.

The appellant shipowner was bound to carry for-

ward the saved cargo to destination. To quote from

the text of

Carver on Carriage of Goods by Sea, 8th Edi-

tion, Sec. 302, at page 459:

**If, however, the ship can be repaired without

unreasonable sacrifice on the part of the ship

owner, and funds for the purpose can be pro-

cured, then he is bound to repair her ; and, having

done so, is bound, to carry on the goods to their

agreed destination. He has not in that case been

prevented, in a business sense, from performing

his contract."

In refitting the vessel in order that she might go

forward to destination, the appellant, notwithstand-
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ing its suggestion on page 16 of its brief, not only did

not expend the sum therein named for refitting her,

but such expenditures as were in fact made were not

for the purpose of carrying the new cargo forward.

The expenditures as made were for account of carry-

ing forw^ard the saved cargo, in compliance with its

legal obligation so to do. So, too, were the attendant

expenses of the voyage necessitated by the obligation

to go forward to destination. This being so, the Dis-

trict Court properly ordered the gross freight pro-

rated, not the net freight.

Before concluding our brief, this Court is entitled

to know that since the rendition of the interlocutory

decree, appellee has been of the opinion that the ap-

pellant was judgment proof, and that therefore it

was not warranted in going to the expense of further

proceedings. It is for that reason that the present

litigation covers such a considerable period of time.

Appellee is still of the opinion that no judgment can

be satisfied against the appellant. The appellant, how-

ever, seeking as it does a reversal of the decree herein

and a recovery against the appellee on its cross-libel,

brought the proceedings in the lower Court to finality.
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CONCLUSION.

We respectfully submit that the decree of the lower

Court, which ordered the prorating of the gross new

freight between ship and salved cargo in accordance

with the provisions of its decree, should be affirmed.

Dated, San Francisco,

November 3, 1939.

Respectfully submitted,

Irving H. Frank,

Nathan H. Frank and Irving H. Frank,

Proctors for Appellee.



/4-

No. 9244
IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Freighters> Company

(a corporation),

Appellant,

vs.

r

St. Paul Fire and Marine Insurance

Company,
Appellee.

APPELLANT'S REPLY BRIEF.

Felix T. Smith,

Francis R. Kirkham,

standard Oil Building, San Francisco, California,

Proctors for Appellant.

PiLLSBURY, Madison & Sutro,

Standard Oil Building, San Francisco, California,

Of Counsel.

FILED
NUV 14 1939

PAUL P. O'BRIEN,
OLEIt»e:

Pbbnad-Walsh Pbintinq Co., San Fkanoisoo





Table o! Contents

Page

1. The new freight should not be prorated between the

vessel and her cargo in general average 1

2. In any event, the only thing to be considered should be

the net freight, not the gross freight 21

3. Conclusion 23

Appendix A.



Table of Authorities Cited

Cases Pages

Barclay v. Stirling, 5 M. & S. 6 10, 17

Chellew v. Royal Commission, 2 K. B. (1921) 627 10

Christie v. Davis Coal and Coke Co., 110 Fed. 1006, 95

Fed. 837 20

Field Line (Cardiff), Limited v. South Atlantic S. S. Line,

201 Fed. 301 19

Fletcher v. Alexander (1868) L. R., 3 C. P. 375 2, 9

Fri, The, 154 Fed. 333 19

Ledue v. Ward (1888) 20 Q. B. D. 475 19

Mary F. Barrett, The, 279 Fed. 329, 270 Fed. 618 12

Pinar del Rio, The (Opinion by J. Parker Kirlin, Esq.) .... 2-4

Port Adelaide, The, 62 Fed. 486, 59 Fed. 174 19

Star of Hope, 9 Wall. 203, 19 L. Ed. 638 9

Strathdon, The, 101 Fed. 603, 94 Fed. 206 9

Wergeland, The, 262 Fed. 785 20

Williams v. The London Assurance Company, 1 M. & S. 318 9

Codes and Rules

York-Antwerp Rules, 1890, Lowndes, General Average, 6th

ed.:

Rule I 6, 11, 13, 14

Rule XV 5, 6, 21

Other Authorities

Baily, General Average, 2d ed., p. 134 6

Carver, Carriage of Goods by Sea, 8th ed.

:

See. 302, p. 459 22

Sec. 375, p. 547 8

Sec. 403, p. 575 8

Sec. 415, p. 591 8

Sec. 436, p. 613 22

Coe, General Average in the United States, p. 67 17



Table of Authorities Cited iii

Pages

Congdon, General Average, 2d ed., p. 64 7

Gourlie, General Average:

Page 462 8

Page 486 8

Lowndes, General Average, 6th ed.

:

Page 109 2

Page 308 9

Page 348 6

Page 358 9

Page 377 9

Page 783 6, 18

Poor on Charter Parties, Sec. 31, p. 75 20

Report of Proceedings of American Committee on General

Average Rules, April 23, 1925

:

Page 10 7

Page 16 7





No. 9244

IN TEE
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For the Ninth Circuit

Pacific Freighters Company

(a corporation),

Appelkmtj
vs.

St. Paul Fire and Marine Insurance

Company,
Appellee.

APPELLANT'S REPLY BRIEF.

1. THE NEW FREIGHT SHOULD NOT BE PRORATED BETWEEN
THE VESSEL AND HER CARGO IN GENERAL AVERAGE.

The appellee impliedly concedes our statements that this

is the first case in which this question has been presented

to a court,^ that general average relates to contribution

in order to make good loss, damage or expense, that such

is the ordinary definition used both by lawyers and lexi-

cographers, and (save for one discussion upon which ap-

pellee relies but which we shall show is not to the con-

trary-) that the literature of the subject is barren of any

suggestion that a receipt, gain or profit is to be dis-

tributed.

^Opening Brief, p. 12.

2Infra, pp. 4-7.



In two cases prior to the instant case, such a claim was

made and rejected by the adjusters. In neither case did

the claimant press the point in court.

In Fletcher v. Alexmider (1868), L. R., 3 C. P. 375,3 the

determination of this question by the adjuster was in ac-

cord with the view taken by the adjusters in the instant

case. Lowndes^ expressed his approval of this ruling.

Appellee proposes^ that the case be distinguished because

in that case the voyage terminated with the general aver-

alge sacrifice while in the instant case the voyage was

continued. The distinction is unsubstantial. The equi-

ties and inequities are the same in either case. The same

principle was applied by the English adjusters as by those

who acted here.

We quoted^ from the opinion of J. Parker Kirlin, Esq.,

in the Pinar del Rio case. The portion which we quoted

dealt with **cargo jettisoned" and is directly in accord

with the action of the adjusters in the instant case. Ap-

pellee does not question that Mr. Kirlin expressed this

opinion and that it fits the facts of the instant case. It

quotes, however, a portion of his opinion dealing with

** cargo transshipped from Miami, "^ apparently seeking

thereby to establish some inconsistency in Mr. Kirlin 's

expressions. There is no such inconsistency. Where cargo

is jettisoned under the circumstances of the Pimar del Rio

and the instant case, the denial of any right of the cargo

owner to share in new freight is quite consistent with

•"^Opening Brief, pp. 13-14, Appellee's Brief, pp. 18-20.

^Creneral Average, 6th Edition, p. 109.

5Appellee's Brief, pp. 18-20.

''Opening Brief, pp. 14-16.

"^Tho whole of this division of the opinion is appended as Ap-
pendix A.



Mr. Kirlin's view regarding the transshipment cost. The

essence of the matter lies in the difference between freight

at risk in the venture and freight not at risk because of

a stipulation such as that in the charter party here that

the freight should be earned, vessel or cargo lost. The

point of Mr. Kirlin's opinion about the transshipped

cargo was that since the vessel owner was under obliga-

tion to transship, his expense in this connection was a

loss, against which he had to credit the new freight. Ap-

parently, appellee quotes this passage of Mr. Kirlin's

opinion to suggest that Mr. Kirlin approved in that in-

stance the affirmative distribution of a profit in general

average. His language is not susceptible of this interpre-

tation. Mr. Kirlin's decision was that the new freight

should be accounted for **so as to offset wholly or as far

as it will go" the cost of transshipment. There is nothing

in the opinion to suggest that an affirmative payment was

to be made to the cargo owner of some portion of the new

freight.

To balance Mr. Kirlin's opinion, appellee quotes from

a letter of one of its advocates in the instant case. It

is only fair to say that this letter is the expression of

the hope of a sanguine advocate rather than an impartial

decision of questions submitted. The character of the

communication may well be judged by a consideration of

those portions which appellee has omitted from its quota-

tion. The letter concludes:

"Whether or no we can make good this contention,

it does seem that we should be able to at least make
it good to the extent of eliminating the claim for

$4,694,22 charged to the cargo, because the ship-owner

has lost nothing, and by the present adjustment would



be a gainer to the extent of about $21,000.00 by having

put into a port of distress.*^

Under any view of the foregoing, the amount in-

volved, and the inequity of the claim, would seem to

warrant us in making the attempt.

So far as your remedy is concerned, I am inclined

to the opinion that we should bring an action against

the vessel for contribution in general average under

the foregoing theory, and in such action, we might

adopt the present adjustment as a basis, and ask the

Court for such a sum as, by the amended adjustment

upon the foregoing principle, the cargo may be en-

titled to. According to ray present information, there

should be a net cash balance due the cargo-owner of

$7,224.72, instead of a charge against him of

$4,694.22."

The letter really adds nothing to advocate's brief in this

court. It is simply based upon the passage quoted from

Gourlie^ which was misapplied by the writer of the letter

in the same way that it is by the writer of the brief.

The only published matter to which appellee points, as

a suggestion that a receipt, gain or profit may be dis-

tributed in general average, is a report of some proceed-

ings at which proposed amendments of the York-Antwerp

Rules were considered.^" As appellee says, the proposed

paragraph was rejected. Appellee is mistaken, however,

^The statement that the shipowner "lost nothing" and is a
"gainer" under the present adjustment to the extent of about
$21,000 is hardly a fair estimate of the actual situation. At the

port of refuge, appellant was required to ex])end far more than
the amount of the new freight to repair the storm damage and to

fit the vessel to proceed on her voyage (Ap. 97). This expense

was particular average to which the cargo did not contribute in

any way.
^Appellee's Brief, p. 15, infra, p. 8.

lOAppellee's Brief, pp. 9, 22-23, 1924 A.M.C.



in its view that even the proposal of this paragraph was

a suggestion that the law of general average be changed

so as to permit the distribution of a receipt, gain or profit.

The meaning of the rejected paragraph is clear when it

is considered in connection with the remainder of Rule

XV as proposed at the Stockholm conference. The pro-

posal was to amend Rule XV to read

:

*'RULE XV.—Loss of Freight.

Loss of freight arising from damage to or loss of

cargo shall be made good as general average, either

when caused by a general average act, or when the

damage to or loss of cargo is so made good.

Deduction shall be made from the amount of gross

freight lost of the charges which the owner thereof

would have incurred to earn such freight, but has,

in consequence of the sacrifice, not incurred.

When the voyage is continued, credit shall also be

given for freight earned on goods carried in lieu of

goods sacrificed, less expenses actually incurred in

earning such freight, including an allowance for extra

detention of the vessel due solely to the engagement

and loading of the new cargo."

So modified, Rule XV would have expressed the law

just as stated by us in our opening brief. The rule would

deal with the subject "Loss of Freight." Every sentence

of the rule would be limited to this subject. A loss of

freight can occur only where the freight is at risk, that

is, where the freight has not been absolutely prepaid as it

was in this case. The proposed Rule XV then would

provide that where the freight had been at risk and was

lost by a general average sacrifice and was to be made

good in general average, then when the voyage continues



credit shall be given for net new freights. The proposed

paragraph did not deal with a case as here where the

freight was absolutely prepaid, there was no freight at

risk and therefore there could be no loss of freight to be

made good in general average. The proposed paragraph

did not apply to a case as here where under the first York-

Antwerp Rule (1890) the jettison of the deck cargo was

not to be made good in general average and therefore no

loss of deck cargo freight could be made good in general

averaige. The proposed Rule XV would mean nothing

different from the law as already expressed by us, that

where the freight was at risk and its loss made good in

general average, that loss ''would have been reduced by

the net amount of the new freight, "^^ but where no loss

of freight was to be made good in general average there

could not be an affirmative distribution of the profit from

the new freight. The proposed paragraph to be included

in Rule XV only provided for a credit of the net new

freight against the loss of the old freight. It did not pro-

vide for an affirmative distribution of the freight re-

ceived. All this is made particularly clear by the discus-

sions which took place under the auspices of the Chamber

of Commerce of the United States regarding the use of

the 1924 rules by American merchants. At the New York

meeting, April 23, 1925, a recommendation from the Mer-

chants Association of New York was submitted which

urged the very paraigraph rejected at the Stockholm con-

ference, upon which appellee relies so strongly. Explaining

this recommendation, that committee urged that

i^Opening Brief, p. 12, citing Baily, Grcneral Average, 2d ed.,

p. 134; Lowndes, (reneral Average, 6th ed., pp. 348, 783; see also

Opening Brief, p. 18.



ii* * * ^j^gi-g allowances are made in general average

for loss of freight and the space occupied by goods de-

stroyed is subsequently filled by other cargo and

freight thereon earned, the net freight, after allowing

for the expenses and loss of time to the ship, should

go to the reduction of general average loss" (Report

of Proceedings of American Committee on General

Average Rules, April 23, 1925, p. 10).

Subsequent discussion made it clear that the practice of

American adjusters is in accordance with the principles

laid down in our opening brief and above.

'^Mr. Congdon stated that the present practice is

to credit new" freight to the General Average when
the original freight was collect, but not to credit it

when the original freight was prepaid" (Report of

Proceedings of American Committee on General Av-

erage Rules, April 23, 1925, p. 16).

The difference between adjusters which the Stockholm

conference did not resolve, did not concern the question

involved in the instant case of distributing the new freight

received by the shipowner where the old freight had not

been at risk, but whether the practice of American and

English adjusters, where freight had been at risk, of

crediting against a loss of freight the amount of any net

substituted freights, should be crystallized in the rules so

as to override contrary practices of the adjusters of other

countries.

So far as those texts which appellee cites deal with this

question of new freight, they are in accord with the law

as above expressed.

Thus, Congdon^2 simply says that:

i^General Average, 2nd Edition, p. 64, Appellee's Brief, pp.
8, 23.
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li* * * the net freight earned on the new cargo should

be credited against the alloivutice for freight on the

cargo sacrificed/'

He does not say that where there was no freight at risk

and where there was no allowance to the shipowner for

freight on cargo sacrificed, the net new freight was to be

taken from the shipowner and distributed. Nothing in

Congdon suggests the distribution of a ''general average

profit.
'

'

The same is true of the passage from Gourlie upon

which counsel's opinion is based. ^^ ''The new freight,"

says he, "cancels the loss that would otherwise arise from

the original sacrifice." On the same page, he says: "An
absolutely prepaid freight does not eo nomine contribute;

neither is it contributed for." In such cases, there could

be no "loss" for the new freight to "cancel." The first

sentence of the quotation, "The shipowner may not by the

jettison be in anywise a gainer," must be read in view

of the rest of the paragraph and the captions under which

it stands, "The method of ascertaining the amounts to

be made good,"^^ and "allowances for freight. "^-^ It

means that the shipowner may not obtain an allowance

for loss of freight, and then pocket the profit on new

freight for substitute cargo. Nowhere does Gourlie sug-

gest that a "general average profit" may be distributed.

The various sections cited by appellee from Carver^*

fail to sustain the argument that profits are to be dis-

^^Supra, p. 4.

i-iPage462.

ispage 486.

i^'Carriage by Sea, 8th Edition,

section 375, p. 547, Appellee's Brief, pp. 9, 20;
section 403, p. 575, Appellee's Brief, pp. 9, 21;

section 415, p. 591, Appellee's Brief, pp. 8, 14.
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tributed in general average. They deal solely with con-

tribution to make good sacrifices. Nothing in Carver's

book intimates anything about the distribution of profits.

Appellee also relies upon Lowndes on General Average,

6th Edition. The quotation^ ^ is from Fletcher v. Alexander.

It deals simply with contribution to make good a loss,

not with distribution of a profit. The same is true of the

second quotation.^** It relates to the determination of the

contributing interests and has nothing whatever to do

with distribution of profits. This matter of contributing

interests is also the subject of the third quotation.^^ As

we have said,^*' throughout his book Lowndes is consistent

in describinig general average as a matter of contribution

to make good losses. Nowhere does he intimate that it is

a matter of the distribution of receipts, gains or profits.

Appellee relies upon The Strathdon, 101 Fed. 603. The

quotation, however,^! is from the opinion of the District

Court.-- This was a suit for contribution to make good a

general average sacrifice. The opinion cites^^ the classic

definition of general average by the Supreme Court in

Star of Hope, 9 Wall. 203, 228.^^ Nothing in that opinion

nor in the opinion of the Circuit Court of Appeals suggests

anything about distribution of a receipt, gain or profit.

Appellee cites Williams v. The London Assurance <7om-

pmiy, 1 M. & S. 318.2^ This case involved the determina-

i^Lowndes, p. 308, Appellee's Brief, p. 14.

i^Lowndes, p. 358, Appellee's Brief, pp. 8, 14.

i^Lowndes, p. 377, Appellee's Brief, p. 24.

20Opening Brief, p. 13.
21Appellee's Brief, pp. 8, 13-14.

2294 Fed. 206.

23Page 208.

240pening Brief, p. 13.

25Appellee's Brief, pp. 27-28.
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tion of what were the interests which should contribute

to make good a general average loss. Nothing in it sug-

gests that general avera'ge involves the distribution of a

profit.

In this connection, appellee also seems to rely upon

Barclay v. Stirling, 5 M. & S. 6.^*^ The case discusses no

question of general average.

Appellee cites also Chellew v. Royal Commission, 2 K.

B. (1921) 627.2'^ This mvolved the question of what inter-

ests should contribute to make good a loss. It does not

suggest anything about distributing a profit.

Considered as a whole, these authorities of appellee's

confirm what we have said all along that general average

relates to contribution in order to make good loss, dam-

age or expense, not to the distribution of a receipt, gain

or profit.2^

Much of appellee's argument is devoted to a general

charge of ''inequity" a'gainst the adjustment,^^ the as-

sertion that it gave appellant the advantage,^" the com-

plaint that it did not place the parties on an equal footing,-^'

the claim that by it appellant "profited" over appellee. ^^

All these things seem to have been said without giving

consideration to the real equities of the parties. In the

instant case, it is purely an accident that the deck cargo

was sold to the same purchaser as the underdeck cargo.

It is in the latter capacity alone that appellee asserts its

26Appellee's Brief, p. 8, infra, p. 17.

s-?Appellee's Brief, pp. 8, 29-31.

^^Opening Brief, p. 13.

29Appellee's Brief, pp. 10-12, 13.

3"Appellee's Brief, pp. 12-13.

3^ Appellee's Brief, pp. 13-14.

32Appellee's Brief, p. 35,
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claim in general average for a distributive share in the new

freight. The equities of the rule for which appellee con-

tends in its effort to support such a claim must be tested,

not with reference to the accident of this case, in which the

same man owned the deck cargo as the underdeck cargo,

but with reference to the general situation where the deck

cargo is owned by one and the underdeck cargo by another.

In such a case, it must be obvious that no equity is served

by giving the owner of the underdeck cargo a share in

the new freight, the ability to earn which was created by

the jettison of the goods of the deck cargo owner. The

fact that the deck cargo owner has suffered a loss by the

jettison cannot furnish a basis for giving the owner of

the underdeck cargo a profit to the earning of which he

has contributed nothing. Moreover, if, as appellee claims,

the owner of the underdeck cargo is entitled to a share

of the freight on the new deck cargo in the instant case,

where the freights were absolutely prepaid, the same must

be true where the freights are not absolutely prepaid. In

such a case, if appellant's claims are to be sustained, the

vessel owner would have lost the freight on the jettisoned

deck cargo, but under the first York-Antwerp Kule (1890)

would have been unable to recoup that loss through con-

trihutioTi in general average, and under the rule for

which appellee contends, would be unable to make it good

by shipping a new deck cargo without distributing a por-

tion of the new freight to the owner of the underdeck

cargo. The result of appellee's contentions in such a case

would be to give the owner of the underdeck cargo an

unearned profit and to make it impossible for the vessel

owner to use his own property to make good his own

loss. This demonstrates the essential inequity of the rule
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for which appellee contends. Whatever inequity inheres

in the adjustment actually made in this case, it is only

apparent inequity. It does not arise by virtue of any

error in the law of general average as applied by the

adjusters, but is the necessary consequence of the pro-

visions of the charter party voluntarily framed by the

parties to the venture. In any case where freight is abso-

lutely prepaid and the cargo is lost, an apparent inequity

results. The inequity, however, is only apparent. The

practical convenience of putting the transaction in that

form has led commercial men to adopt that method of

doing business. No real inequity results. Insurance prob-

lems are isimplified. The vessel owner does not have to

insure the freight. One policy carried by the cargo owner

covers the whole risk. The ''inequity" of which appellee

complains here is simply the necessary consequence of

the terms of the charter party. There is nothing wrong

with the principles of general average applied by the

adjusters.

Allied to this is the contention of appellee that the rule

of general iaverage must be as claimed by it in order to

preserve the impartiality of the Master in considering a

jettison.^^ In this connection, appellee cites The Mary F.

Barrett, 279 Fed. 329.^^ Like other cases cited by appellee,

that was a suit by the owner of jettisoned cargo in which

the court ordered contribution to make good his loss. From

the decision of the lower court,^'^ it appears that both

deck and underdeck cargo were jettisoned; Tiothing in

either opinion shows whether or not the York-Antwerp

^-^Appellee's Brief, pp. 9, 36-39.

34Appellee's Brief, pp. 9, 37.

35270 Fed. 618.
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Rules governed; the first York-Antwerp Rule (1890) was

not involved. In the instant case that rule is involved. It

is not necessary here to review the numerous reasons why

shipping men framed that rule. It is sufficient to say that

it provides expressly that no jettison of deck cargo shall

be made good as general average.^^ The effect is, of

course, that when jettison of deck cargo is concerned, the

Master is not impartial. So far as the vessel owner's

interests are concerned, under this rule it is always

cheaper to jettison deck cargo than anything else. In the

face of the first York-Antwerp Rule (1890), it is idle to

talk of impartiality of the Master. By this, we do not

mean that where shipments are made omder charters

embodying the York-Antwerp Rules of 1890 there is any

disposition on the part of masters to sacrifice deck cargoes

improperly. We cannot believe that ship masters in time

of peril search through the vessel's records and read the

fine print on the charter party. It is clear, however, that

the owners of underdeck cargo are entitled to this advan-

tage under the first York-Antwerp Rule (1890), that in

determining whether or not to sacrifice a deck cargo and

save an underdeck cargo, the Master shall not be troubled

by the fear that his employer will have to pay a general

average contribution to the owner of the deck cargo. If

the adjustment in the instant case in any way deprives

the Master of his ordinary impartiality, this is due, not

to the principles of general average applied by the ad-

justers, but simply to the first York-Antwerp Rule (1890).

Appellee devotes a section of its brief to demonstrating

that **the new freight was earned by a general average

^^Appellee's Brief, p. 2, note 2.
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act" and makes similar assertions in other portions of

its brief.^'^ Rather frankly, appellee concedes that this is

merely a verbal position, saying "that while jettison was

a general average act, the cargo jettisoned was not en-

titled to contribution because of the contract between the

ship owner and the cargo owner, incorporating the York-

Antwerp Rules of 1890, Rule 1 of which provides that no

jettison of deck carigo shall be made good as general

average. "^^ It must seem quite idle to discuss whether a

particular "jettison" is or is not a "general average act"

when all concede that no loss thereby occasioned may

be made good in general average. The essential thing is

that since the loss is not to be made good in general

average, this in itself destroj^s every possible argument in

support of appellee 's claim that a profit thereby earned is

to be distributed in general average.

Appellee evinces isome disposition to confuse matters

by various uses of the word "benefit." In some way, this

seems to be involved in appellee's argument that in de-

termining contributing interests "prepaid freight must be

added to the value of the cargo. "^^ This last is an in-

accurate expression. More nearly accurate is appellee's

earlier phrase "the saved cargo at its market value at the

port of destination, which included the freight paid at the

port of departure,"'^" that is, from which the freight was

not deducted.^^ The difficulty about this word "benefit" is

apparent when we find it used to describe:

37Appelle.e's Brief, pp. 8, 13, 35.

^sAppcllee's Brief, p. 21.

39Appcllee's Brief, p. 24; see also p. 10.

40Appellee'sBrief, p. 10.

^^See Apostles, p. 98.
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(1) to the vessel owner

(a) the deduction of particular average repairs

from the contributory value of the vessel,

(b) "the sound value of the vessel at Capetown

($75,000.00), less the cost of repairs, "^^

(2) to the .cargo, "the market value at Capetown,"*^

and

(3) "the new freight, a benefit received."**

The word "benefit" is frequently used in the literature

of general average to denote the extent to which the gen-

eral average sacrifice has resulted in the saving of the

property not sacrificed. The contribution to make good

the sacrifice is ordinarily computed in proportion to these

"benefits." In this sense, the above usages (l)(b) and

(2) are correct. If the word must be used in the senses

(l)(a) and (3), it must be remembered that a different

meaning is intended. Appellee's adoption of usage num-

ber (3) leads to a strange result. The new freight, says

he, is one of the ultimate benefits of the voyage and that

"freight must therefore contribute." If the freight is

really one of the benefits like the saved cargo and the

saved vessel, then it may be that as one of the contribut-

ing interests it should contribute to the general average

expense at the port of refuge. There is nothing, however,

in any principle of general average which requires that

one of the contributing interests should be totally divided

between the other tw'o.

•^-Appellee's Brief, p. 11.

^-^Appellee's Brief, pp. 11-12.

-'^Appellee's Brief, pp. 12, 24.
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Speaking further of ''benefits," appellee says that ''the

owner of the vessel received the benefit [of the particular

average charges at the port of refuge] by having them

deducted from the contributory value of the vessel.'"*^

This assertion exposes another fallacy in appellee's criti-

cism of the adjustment, both from the standpoint of the

equities of the situation and from that of the principles of

general average.

It is true that the particular average charges at the

port of refuge were deducted from the contributory value

of the vessel, and that, by reason of this deduction, the

amount of the general average expenses payable by the

vessel was reduced. This was in accordance with the settled

and equitable principle of general average that losses are

proportioned to the values of the interests saved by the

general average act. Under this principle the contributory

interests pay less in proportion as their uncompensated

losses are greater. But on appellee's theory that in addi-

tion to the contribution to make good the general average

losses there should be a pro rata distribution of the new

freight, the particular average losses which the vessel was

unfortunate enough to suffer would become not a "benefit"

but a positive detriment. Under this theory the vessel

would receive a smaller amount of the new freight in pro-

portion as its particular average losses were greater, while

the cargo would recover more in proportion as its particu-

lar average losses were less. In the case at bar, the un-

derdeck cargo suffered no damage whatsoever. Accord-

ingly, under appellee's theory, it would share in the new

freight in proportion to its full value. At the same time,

'*"'Appellee's Brief, p. 11.
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the vessel's share would be reduced in proportion to the

large amount of particular average losses it suffered by

reason of the disaster. This startling result demonstrates,

we submit, not only the inequity of appellee's position, but

also—as is held by all the authorities—that the principles

of general average are applicable only to contribution for

losses, and never were intended to, and cannot practicably

and equitably, apply to the distribution of a profit.

Appellee advances one group of contentions quite in-

consistent with its claim in this case. The burden of these

two contentions is not that appellee is entitled to a dis-

tribution of a portion of the new freight, but that appel-

lee's assignor was entitled to the whole of the new freight.

The first of these arguments is 'Hhat in prepaying the

freight at the port of loading * * * the cargo owner

virtually stands in the shoes of an insurer to the ship of

the full freight of the vessel. As an insurer * * * the

cargo owner would be entitled to have the new extra

freight paid at the port of distress, credited to its liability

for the full freight," citing Barclay v. Stirling, 5 M. &
S. 6.^^ That was a simple insurance case. It involved no

question of general average and no such question as is

presented by this particular argument of appellee's, that

appellee, as cargo owner, stands in the position of an

insurer. Appellee's effort is to turn a charter party into

an insurance policy, to ascribe to a charter party those

incidents which arise out of a contract of insurance. In

addition to Barclay v. Stirling, appellee cites Coe on Gen-

eral Average, p. 67, and Lowndes on General Average,

^^Appellec's Brief, p. 25.
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6th Edition, p. 783.^^ The works cited do not discuss this

argument of appellee. All that can be said is that a

charter party is one thing and an insurance policy is some-

thing else and that the incidents of one are not the inci-

dents of the other.

But appellee has another and entirely different argu-

ment in support of its claim for the whole freight.*^ Ap-

pellee ^s discussion of this point is based upon one mis-

apprehension of fact. Throughout the discussion, appellee

says that the charterer sold the cargo to appellee's as-

signor, c. i. f.^^ As purchaser of the cargo under a c. i. f

.

contract, appellee then argues that its assignor became in

effect the assignee of the charter party,^" or even **was

the party of the second part under the charter party. "^^

In support of this contention, appellee quotes from a

deposition not in the Apostles,^^ and from an *' affidavit"

not in the Apostles, NOT FILED IN THE LOWER
COURT, not even signed by the witness, nor shown to

counsel before it was mentioned in Appellee's Brief.^^

If the matter be material, then so far as the deposition is

concerned, the court may care to know that the passage

immediately following appellee's quotation from the depo-

sition contradicted the quotation. The next question and

answer were

:

"Q. How was the insurance arranged? A. We
stipulated, at the time of purchase, that we should be

^^Appellee'sBrief, p. 27.

48Appellee's Brief, pp. 9, 31-36.

^^Appellee's Brief, pp. 5, 31, 32, 33 and 34.

soAppellee'sBrief, p. 34.

•^^Appellee's Brief, p. 34.

R2Appellee'sBrief, p. 34.

sspages 32-33.
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allowed to provide our own cover, subject to suitable

allowance in respect to the premium which they had

included in their c. i. f. price. "^^

That is, the sale was not c. i. f., but ''c. & f." The plead-

ings do not allege a c. i. 'f. sale, but simply that the

charterer ''sold and transferred said cargo to said Smith,

Kirkpatrick & Co., Inc."^^ The sales contract is not be-

fore the court. There were several bills of lading.^^ If

these bills of lading had been assigned to different pur-

chasers, which purchaser would have been assignee of the

charter party! Where a charter party and bills of lading

are held by separate parties each constitutes a separate

contract, with different rights and liabilities.

Field Line (Cardiff), Lhnited, v. South Atlantic

S. S. Line, 201 Fed. 301.

This is true where a bill of lading issued to a charterer

has been endorsed to another.

Leiduc V. Ward (1888), 20 Q. B. D. 475, 479;

The Fri, 154 Fed. 333, 336-337.

The charterer itself could not have shipped additional

cargo without paying additional freight. Its successor

in business did ship additional cargo,^'^ paid the additional

freight, and then sold the additional cargo to libelant's

assignor.^*^ Appellee relies upon The Port Adelaide, 62

Fed. 486, 59 Fed. 174,^^ as holding that the charterer had

the right to ship additional cargo free. This was true in

that case because the charter fixed the freight at a flat

s^Page 3.

•''5Apostles, p. 3.

^'^Stipulation for Submission of Cause, Ap. p. 70.

5'^Apostles, pp. 68-69.

s^Apostles, pp. 43-45.

59Appellee's Brief, pp. 9, 34-35.
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sum irrespective of the amount shipped/'" Our charter

fixed the freight at $52.50 per thousand feet shipped. It

resembles the charter of The Wergeland, 262 Fed. 785.

That case was similar to the instant case, save that the

vessel owner took on additional cargo, not from the char-

terer, as here, but from a third party, not at the charter

freight, as here, but at a higher freight. The vessel was

held accountable to the charterer, not for the whole new

freight, but only for the profit on that freight over and

above the charter rate which the charterer would have

had to pay. Nothing in the authorities cited by appel-

lee, Poor on Charter Parties, Sec. 31, page 75, or Christie

V. Davis Coal and Coke Co., 110 Fed. 1006, 95 Fed. 837,«i

is contrary to this.

Both of these theories upon which appellee asserts its

assignor's right to the whole new freight, rather than a

proportion of it to be obtained in general average, re-

semble the contention originally advanced by appellee,®^

not only in their general nature, but also in the fact that

they are quite inconsistent with the demand here asserted

for only a portion of the new freight to be distributed in

general average. This contention of appellee's at the

outset was characterized by its assignor as "intolerable

delay, "*-^
** raising one question after another, "*^^ and **a

totally new contention which is wholly contrary to the

views held by all our adjusters and other Underwriters

here."®^ ;

6059 Fed. 175.

«iAppellee'sBrief, p. 36.

"^Apostles, pp. 45-46,

''^Apostles, p. 46.

^^Apostles, p, 43.

o^Apostles, p. 43.
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The foregoing, we submit, has demonstrated the un-

soundness of contentions of this sort. But even if they

were sowid they could not avail appellee. The most they

could show would be a cause of action in favor of ap-

pellee's assignor inconsistent with appellee's theory in this

case and not available to the appellee because the assign-

ment to appellee only covered moneys due in general

average.®*

2. IN ANY EVENT, THE ONLY THING TO BE CONSIDERED
SHOULD BE THE NET FREIGHT, NOT THE GROSS FREIGHT.

Appellee does not question the authorities cited by us®"^

to the effect that in general average consideration is

given only to net freight after deducting subsequent ex-

penses incurred to earn it. This is made even clearer

by the proposed addition to the York-Antwerp Rule XV
considered at the Stockholm conference upon which ap-

pellee relies so strongly. This relates to ** freight earned

on goods carried in lieu of goods sacrificed, less expenses

actually incurred in earning such freight, etc."®® When

quoting this paragraph in another connection, appellee

appends a note that it will *' hereafter indicate" why

this language does not defeat its claim for the gross

freight. The promise is not fulfilled. Appellee's dis-

cussion of this point®^ seems to concede the legal prin-

ciple upon which we rely and to be based upon a conten-

tion that as a matter of fact there were no expenditures

in earning the new freight. Of course, such a contention

6®Apostles, p. 14.

«70pening Brief, pp. 18-20.

««Appellee'sBrief, p.22.
®»Appellee's Brief, pp. 40-41.
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of fact cannot justify the action of the District Court in

prescribing that only the gross freight should be taken

into account, thus foreclosing appellant from establish-

ing the expenses. Nevertheless, the record does show that

there were expenses attributable solely to the carriage of

the new deck cargo. There was a managing commission,'^''

an allowance to the charterer for transporting the cargo

to San Francisco for loading instead of loading at Puget

Sound,'^^ the cost of loading the new cargo, ^^ tallying

it,'^^ storage on it,"^^ and part of the crew's wages and

provisions during the time they were waiting for and

loading the new cargo."'"' Appellee is simply in error if he

means to express the contrary by his statements that

*'the expense incurred * * * related to the saved cargo,'^^

that the "expenditures * * * made were not for the pur-

pose of carrying the new cargo forward. "'^'^ Appellee cites

Carver.'^^ Nothing in what this author says indicates that

as a matter of law, gross freight is to be considered. In

another portion of his work,'^ this author makes it clear

that net freight is to be considered just as stated in the

authorities cited by us.^''

'OApostles, p. 68.
"1Apostles, p. 69.
* -Adjustment, p. 80.

^3Adjustment, p. 82.

''^Adjustment, p. 124.

''^Adjustment, p. 154.

''•^Appellee's Brief, p. 10.

'''Appellee's Brief, p. 41.

"Sec. 302, p. 459, Appellee's Brief, pp. 10, 40.

''oSection 436, p. 613.

soQpening Brief, pp. 18-19.
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3. CONCLUSION.

W,e respectfully submit that the adjustment made in

this case is in accordance with the authorities, that there

is no contrary authority, that it is in accordance with the

practice of American and English Adjusters and the

advisers of appellee's assignor,^^ and that it is equitable

and fair, and therefore that the decree should be reversed.

Dated, San Francisco, California,

November 13, 1939.

Respectfully submitted,

Felix T. Smith,

Francis R. Kirkham,

Proctors for Appellant.

PiLLSBURY, Madison & Sutro,

Of Counsel.

(Appendix A Follows.)

siSupra, p. 20.
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Appendix A

EXCERPT FROM OPINION OP J. PARKER KIRLIN, ESQ., IN

THE PINAR DEL RIO.

(See footnote 7, p. 2, supra.)

d. Cargo tramsshipped frofn Miami. That cargo was in

such condition that after the ship was repaired she might

have reloaded it by having it brought out to her in barges.

It was, however, considered less expensive and for the best

interest of all to have it transshipped. The expense of

transshipment was obviously due to a general average act,

and, therefore, constitutes a general average charge. The

original freight on the cargo which was subsequently trans-

shipped was paid in exchange for an obligation of the ship-

owner to carry forward and deliver that cargo unless pre-

vented by unexpected perils. The bill of lading did not

provide that the shipowner could keep the freight without

performing the obligation of carriage, except in one of two

contingencies : 1, the loss of the ship, or, 2, the loss of the

goods. As neither of these things occurred with reference

to the cargo transshipped from Miami, the ship remained

under an obligation to reload that cargo after being re-

paired, and carry it forward, or, in the special circum-

stances, to bear her ratable share of the cost of forward-

ing it. The net freight on new cargo shipped in the space

occupied by the cargo so transshipped must, therefore, in

some form or manner, be accounted for in general average,

so as to offset wholly, or as far as it will go, the general

average expenses in connection with the forwarding. The

shipowner will be debited in the general average with his

proportion of the cost of transshipment, but against this

charge he will receive a credit, through the medium of gen-

eral average, of his ratable proportion of the net freight

on the fresh cargo shipped in place of it, which, presum-

ably, will wipe out the debit.
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2 James A. Ackroyd et al. vs.

In the District Court of the United States in and

for the District of Montana—Great Falls Di-

vision.

In Equity—No. 3053.

JAMES A. ACKROYD, DWIGHT S. BRIGHAM,
MORRIS F. LaCROIX, EARLE L. CARTER,
J. EDWARD STEVENS, and FRANK E.

NELSON,
Interveners,

vs.

BRADY IRRIGATION COMPANY,
a corporation,

Plaintiff,

and

WINSTON BROTHERS COMPANY, a corpora-

tion, TETON CO-OPERATIVE RESER-
VOIR COMPANY, a corporation, and BY-
NUM IRRIGATION DISTRICT, a public

corporation,

and

C. K. MALONE,

Defendants,

Intervener,

Respondents.

Be It Remembered, that on July 21, 1937, a Com-

plaint and Petition for Declaratory Judgment was

duly filed herein, being in the words and figures

following, to-wit: [2]
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[Title of District Court.]

BRADY IRRIGATION COMPANY,
a corporation,

Plaintiff,

vs.

WINSTON BROS. COMPANY, a corporation;

TETON CO-OPERATIVE RESERVOIR
COMPANY, a corporation; and BYNUM
IRRIGATION DISTRICT, a public corpora-

tion,

Defendants.

COMPLAINT AND PETITION FOR
DECLARATORY JUDGMENT.

The Plaintiff, for its cause of action against the

above named defendants, complains and alleges:

1.

That during all the times herein mentioned, the

defendant Winston Bros. Company was and now is

a corporation organized and existing under and by

virtue of the laws of the State of Minnesota, and is

a citizen and resident of the State of Minnesota.

2.

This is a suit in equity of a civil nature and is a

case of actual controversy. The matter in contro-

versy exclusive of interest and costs exceeds the

sum of Three thousand dollars ($3000.00).
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3.

That heretofore the above named plaintiff did, in

writing, request and demand that said defendants,

Teton Cooperative Reser- [3] voir Company, a

corporation, and Bynum Irrigation District, a pub-

lic corporation, and each of them, join the plain-

tiff as parties plaintiff in this action, but each of

said defendants have heretofore refused and still

refuse to join the plaintiff herein as a party or

parties plaintiff in this action for the purpose of

litigating the controversy as set forth herein.

4.

That during all the times herein mentioned, the

above named defendant Bjmum Irrigation District

was and now is a public corporation of the State

of Montana organized and existing and operating

as an irrigation district under and by virtue of

Chapter 146 of the Laws of 1909 of said State, and

Acts amendatory thereof and supplemental thereto,

and is a resident and citizen of the State of Mon-

tana, with its principal place of business at Bynum,

Montana.

5.

A. That the plaintiff during all the times herein

mentioned was and now is a corporation organized

and existing under and by virtue of the laws of the

State of Montana, and is a resident and citizen of

the State of Montana, with its principal place of

business at Brady, Montana, and was organized

and has been operating solely and only for the pur-
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pose of delivering water for irrigation and domestic

purposes to its stockholders, and has been operated

as a co-operative association and not for profit.

B. That no dividends have been paid by the

plaintiff corporation to its stockholders, or earned,

and the only income which it has is obtained from

assessments levied against the outstanding capital

stock consisting of 500 shares of the par value of

$100.00 each, and the proceeds from sale of the capi-

tal stock and said assessments have been devoted

solely and only to the construction and maintenance

of canals, ditches, dams, headgates and other im-

provements used for the purpose of conveying and

diverting waters thru its own water rights from

which is known as Muddy Creek in Teton County,

Montana, and thru [4] the purchase of capital stock

as hereinafter set forth from the reservoir of said

Teton Co-operative Reservoir Company, for irriga-

tion and domestic purposes to stockholders of said

plaintiff corporation; that each share of the capi-

tal stock of said plaintiff corporation entitles the

owners to the use, during the irrigating season of

each year, of 1/500 part of the waters owned and

diverted by plaintiff and particularly of the waters

received from the said reservoir of said defendant

Teton Co-operative Reservoir Company, to which

plaintiff is entitled by reason of its ownership of

156 shares of capital stock of said Reservoir Com-

pany.
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C. That the plaintiff during all the times herein

mentioned, has been and now is the owner of said

156 shares of capital stock of said Teton Co-opera-

tive Reservoir Company of the par value of $150.00

per share, and is entitled at all times to 156/1000

part of the waters of said Teton Co-operative Reser-

voir Company delivered to plaintiff at the head-

gates of said Reservoir, as is hereinafter more

particularly set forth.

D. That Article V of Section VI of the By-laws

of the plaintiff corporation, which is now and at all

times herein mentioned was in full force and effect,

reads as follows:

"Each share of the five hundred shares of the

capital stock of this corporation represents and

controls for such share, one five-hundredth part

of all the waters appropriated and diverted by

this corporation, and the owner of record of

any share is entitled to control the use of said

proportion of said waters of this corporation

subject to such rules and regulations as may be

hereafter adopted by said corporation or its

board of directors.

That all of the said 500 shares of the capital stock

of the above named plaintiff, have at all times

herein mentioned, been, and now are, issued and

outstanding.
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6.

That during all the times herein mentioned, the

above named defendant Teton Co-operative Reser-

voir Company was and now is a corporation duly

organized and existing under and by virtue of the

[5] laws of the State of Montana, and is a citizen

and resident of said State of Montana with its

principal place of business at Bynum, Montana,

with a capital stock of 1000 shares of the par value

of -^150.00 each, all of which is now and was at all

times herein mentioned issued and outstanding.

That said defendant Teton Co-operative Reser-

voir Company ever since its organization has been

and now is operated solely and only for the purpose

of delivering water for irrigation and domestic

purposes, and particularly for the irrigation of

lands owned or controlled by the stockholders of

said corporation, and said corporation has at no

time been, nor now is operating for profit ; that the

only income which said last mentioned corporation

has ever received has been from assessments levied

against the outstanding capital stock of said cor-

poration, and the proceeds from the sale of its capi-

tal stock and said assessments have been used solely

and only for the purpose of maintaining, construct-

ing and repairing the reservoir hereinafter particu-

larly described, and the canals and ditches convey-

ing water to said reservoir; and constructing, re-

pairing and maintaining canals and ditches for the

purpose of delivering water at its headgate to its
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stockholders, at cost, for irrigation and domestic

purposes.

7.

That during the year 1918 a by-law was adopted

b}^ the written consent of the holders of all of the

capital stock of said company, then issued and out-

standing, to-wit 1000 shares, and filed in the office

of the Secretary of said corporation, and duly

copied in the book of by-laws of said corporation,

and by reason whereof the same was duly and regu-

larly adopted b}^ the stockholders of the above

named defendant, Teton Cooperative Reservoir

Company, providing among other things as follows,

to-wit

:

''A-1. Except as it is otherwise provided in

these by-laws, each share of the capital stock

of this company entitles the holder thereof to

the use during the irrigating Season of each

year, of a one-thousandth part of the waters,

water rights and irrigating facilities and sys-

tems of this company, including the right to

lease, pledge, sell and dispose of such use."

That at the time of the adoption of the above by-law

there was no other [6] by-law in existence that in

any way modified or affected the force and effect of

said by-law above set forth, and neither has there

been any by-law adopted since that time by the

defendant Teton Co-operative Reservoir Company
that in any wise modified or changed said by-law,

and that ever since the year 1918 said by-law has

been, and now is, in full force and effect.
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8.

That said defendant Teton Co-operative Reser-

voir Company, during- all the times herein men-

tioned has been, and now is the owner of and en-

titled to the use and possession of, the following

described lands and premises, located in the County

of Teton, State of Montana, and more particularly

described as follows, to-wit:

Parts of lots 3 and 4, Section 18, Township

25 North, Range 6 West.

East half of southeast quarter (E%SE%) of

Section 11, township 25 North, range 7 West.

Southwest quarter (SW14), west half of

southeast quarter (T\^SEi/4) of Section 12,

township 25 north, range 7 west.

Northwest quarter of northeast quarter

(NW%NE14); North half of north half of

northwest quarter (Ni4N%NWi/4) of Section

13, township 26 North, range 6 West.

Southwest quarter of northeast quarter

(SWI4NE14)
; Southeast quarter of northwest

quarter (SE1/4NW14) ; North half of southwest

quarter (Nl/sSWli) of Section 32, township 26

North, range 6 West, consisting of 577.80 acres

more or less according to the Government Sur-

vey thereof.

Together with a reservoir site on tile and of rec-

ord in the United States Land Office, which site

covers and includes, for reservoir purposes, not less

than 3387.19 acres of land located in township 26
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North, range 7 West; Township 25 North, Range 7

West ; Township 26 North, range 6 West, and town-

ship 25 North, range 6 West, of the Montana Merid-

ian, in Teton County, Montana, which reservoir

site as originally surveyed had a capacity of 67,500

acre feet of water, but which was afterwards in-

creased to approximately 110,000 acre feet by the

raising of the dams and reservoirs hereinafter de-

scribed, after the said Bynum Irrigation [7] Dis-

trict became the owner as herein set forth, of 804

shares of the capital stock of said Teton Co-opera-

tive Reservoir Company.

9.

That defendant Teton Co-operative Reservoir

Company since May, 1906, the date of its incorpora-

tion, to July 23, 1927, has constructed on said lands,

reservoir site, premises and property, certain dams,

reservoirs, ditches, canals and other works for the

sole purpose of storing and supplying water for

irrigation and domestic purposes to its stockholders,

which had theretofore been appropriated by it out

of the waters of the Teton River, the Muddy Creek

and other rivers and creeks in Teton County, Mon-

tana, and since said last mentioned date has de-

livered at its headgate to the defendant Bynum
Irrigation District, out of its said reservoir system

eight hundred four one-thousandths (804/1000) of

the water so diverted and stored pursuant to the

provisions of the By-law set forth in paragraph 7

herein, and has since the year 1925 to the filing of
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this complaint taken, diverted and used for irriga-

tion and domestic purposes said water aforesaid

within the corporate boundaries of said defendant

Bynum Irrigation District, consisting of approxi-

matel}^ 47,200 acres of land in Teton County, and

the balance of the water in said reservoir system

has been apportioned according to said By-law A-1,

and used on lands and premises within the State of

Montana, belonging to the stockholders of the above

named plaintiff, to the extent of 156 shares, and the

balance of 40 shares to various individuals.

10.

That the authorized capital stock of said defen-

dant Teton Co-operative Reservoir Company con-

sists of 1000 shares of the i)ar value of $150.00 each.

That during the year 1925 the said Bynum Irriga-

tion District became the owner of 804 shares of said

capital stock, and ever since has been and now is the

owTier of the same, and has controlled and does now

control the said Teton Co-operative Reservoir Com-

pany and the managements of its business and

affairs, [8] thru its Board of Directors all of which,

except one, are members of the Bynum Irrigation

District, and are elected by and thru the Board of

Directors and stockholders of said Irrigation Dis-

trict.

11.

That when said Bynum Irrigation District ac-

quired said capital stock of said Teton Co-operative

Reservoir Company, the said Bynum Irrigation
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District was without water for the prox)er irrigation

of the land controlled by it, and said Bynum Irriga-

tion District purchased said 804 shares of said capi-

tal stock of the Teton Co-operative Reservoir Com-

pany by reason of the provision of the By-law set

forth in paragraph 7 herein by which said shares

each represented one-thousandth part in said Reser-

voir system, and for the sole and only purpose of

providing the said Bynum Irrigation District with

sufficient water to irrigate the lands within said

district, and to do so it became necessary to provide

funds to said Teton Co-operative Reservoir Com-

pany to-wit $122,034.62 for the purpose of enlarg-

ing by approximately 4250 acre feet, said reservoir,

and repairing its system for acquiring and storing

waters for irrigation purposes.

12.

That on or about the 27th day of October, 1930,

said defendant Winston Bros. Company, a corpora-

tion, commenced an action in the District Court of

the Ninth Judicial District of the State of Montana

in and for the County of Teton, against the above

named defendant, Teton Co-operative Reservoir

Company, a corporation, for the purpose of recov-

ering a judgment on a promissory note made and

delivered by said defendant, Teton Co-operative

Reservoir Company to said Winston Bros. Com-

pany, a corporation, on or about the 23rd day of

July, 1927.
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That the promissory note on which said action of

Winston Bros., a corporation was based, and upon

which said judgment was granted represented the

balance of an indebtedness due from said Teton

Co-operative Reservoir Company to said Winston

Bros. Company, incurred for [9] certain construc-

tion work performed by said AVinston Bros. Com-

pany on the said reservoir and the canals and

ditches used in connection therewith by which the

same were enlarged and repaired as herein set

forth; that when the agreement for said construc-

tion work was made by and between said Winston

Bros. Company and said Teton Co-operative Res-

ervoir Company, and while said construction work

was being done, the said Winston Bros., and its

officers, knew that the by-laws of said Teton Co-

operative Reservoir Company provided that each

share of the capital stock of said company entitled

the holder thereof, to the use, during the irrigating

season of each year, of a one-thousandth part of the

waters, water rights and irrigating facilities and

systems of said reservoir company, including the

right to lease, pledge, sell and dispose of such use,

and when said contract was made, and while said

construction work was being performed by said

Winston Bros. Company, the said Winston Bros.

Company and its officers, knew that all of said

lands, reservoir sites, premises and property on

which said reservoir was located, were necessary to

hold the water necessary to irrigate the lands and

premises of said Bynuni Irrigation Distiict and the
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land of tlie stockliolders of said plaintiff corpora-

tion and others; that said construction work was

done and accomplished thru the ownership by said

Irrigation District of 804 shares out of 1000 shares

of said Reservoir Company, all of which was known

"fo said Winston Bros. Company who then and there

liad f\i11 knowledge of tlie by-law mentioned and set

forth in paragraph 7 hereof.

That after the commencement of said last men-

tioned action the said defendant, Bynum Irriga-

tion District, a public corporation, intervened in

said action and thereafter and on or about the 6th

day of December, 1935, a judgment was duly given,

made and entered in said last mentioned action by

the above entitled court, in favor of Winston Bros,

a corporation, plaintiff and against Teton Co-opera-

tive Company, a corporation, defendant, for $29,-

596.53 with interest at 6% until paid, a copy of

which judgment is hereto annexed, marked '' Ex-

hibit A" and hereby made a part hereof.

That ever since said judgment was given and

made as aforesaid, and for a long time prior thereto,

the said defendant Bynum Irrigation District was

and now is bankrupt and hopelessly insolvent. [10]

That said judgment of said Winston Bros, herein

set forth and described, resulted from a balance due

on a promissory note of $18,851.96 with interest at

6%, dated July 23, 1927 to defendant Winston

Bros., signed by the Teton Co-operative Reservoir

Company after having paid in cash, all that was
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due said Winston Bros., except said note on the

contract for the enlargement and improvement of

said reservoir, as called for by said contract amount-

ing in all to $122,034.62.

13.

That said defendant, "Winston Bros. Company a

corporation, under and by virtue of said judgment,

claims a lien against the lands, reservoir sites, res-

ervoir and premises ov\'ned by said defendant, Teton

Co-operative Reservoir Company, located in said

County of Teton, and hereinbefore described and

said defendant, Winston Bros. Company, a corpora-

tion, has threatened to, and will, imless restrained

by an order of this Court, apply for and obtain

a writ of execution from the Clerk of said District

Court for the purpose of enforcing said judgment,

and will cause said lands, reservoir site, premises

and property owned by said defendant, Teton Co-

operative Reservoir Company, to be sold by the

Sheriff of Teton County, Montana, under and by

virtue of such w^rit of execution.

14.

That the plaintiff has agreed and is under legal

obligation to supply its stockholders the proportion-

ate share as hereinabove set forth, of the waters of

said reservoir to which said stockholders are en-

titled by reason of the ownership of capital stock of

said Reservoir Company by said plaintiff corpora-

tion as is hereinabove set forth, but if said defend-
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ant, Winston Bros. Comi)any, a corporation, causes

said lands, reservoir, reservoir site, premises and

property owned by said Teton Co-operative Reser-

voir Company to be sold imder and by virtue of

the writ of execution obtained in said action wherein

said judgment was rendered against said Teton Co-

operative Reservoir Company, then and in that

event the plaintiff will be deprived of its ability to

[11] deliver water for irrigation and domestic pur-

poses to its stockholders and thereby be compelled

to breach its agreement with and obligation to such

stockholders to the irreparable damage of the plain-

tiff and its stockholders.

15.

That said judgment is in truth and in fact not a

lien against said lands, reservoir site, premises and

property owned by said Teton Co-operative Reser-

voir Company, and said lands are not subject to a

sale under any writ of execution which may be ob-

tained to enforce said judgment obtained by said

"Winston Bros. Company against said Teton Co-

operative Reservoir Company for the reason that

all of said lands, reservoir site, premises and prop-

erty owned by said Teton Co-operative Reservoir

Company are necessary and are being used for the

purpose of conveying and storing waters for irri-

gation purposes for the irrigation of the lands

within said Bynum Irrigation District and the

lands belonging to the stockholders of the plaintiff
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herein and other stockholders of said Teton Co-

operative Reservoir Company, and said land, reser-

voir site, premises and property owned by said

Teton Co-operative Reservoir Company are appur-

tenant to the lands of the stockholders of the plain-

tiff and said Bynum Irrigation District, a public

corporation, and others owning the balance of its

capital stock.

16.

. That unless it be adjudged and decree by this

Court that said judgment is not a lien against the

said lands, reservoir site, premises and property of

said Teton Co-operative Reservoir Company, and

that said lands, reservoir site, premises and prop-

erty can not be sold under and by virtue of a writ

of execution issued upon said judgment, the said

judgment will be and remain a cloud upon the title

of said lands and premises of said Teton Co-opera-

tive Reservoir Company and the stockholders of

said Bjrnum Irrigation District and of this plain-

tiff, and will cause serious and irreparable damage

and injury to the plaintiff, its stockholders and the

said Bynum [12] Irrigation District and its stock-

holders, and to the other stockholders of defendant,

Teton Co-operative Reservoir Company.

17.

That a reservoir has been constructed on the said

lands and premises of said Teton Co-operative Res-

ervoir Company for the purpose of storing water
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for irrigation purposes to be used on the lands and

premises owned and controlled by its stockholders,

located within said Bynum Irrigation District and

the lands and premises belonging to the stockhold-

ers of said plaintiff and its other stockholders, which

said reservoir contains not less than 3965 acres in

area, and all of said land, premises, property, res-

ervoir site and appurtenances are necessary to be

occupied by said reservoir, canals, ditches, head-

gates, and other improvements which are necessary

for the couA^eyances, storage and distribution of

said irrigation water to and from said reservoir.

18.

That during all the times herein mentioned said

Reservoir has been each year and now is to be used

for irrigation purposes as aforesaid, with a capacity

of approximately 110,000 acre feet of wafer for

irrigation.

19.

That 500 shares of the capital stock of said plain-

tiff corporation have been issued and now held by

ow^ners of approximately 10,000 acres of land in

Pondera County, Montana, which is being irrigated

with the waters from said reservoir on the lands

and premises herein described.

20.

That all of the water stored in said reservoir is

necessary for the proper irrigation of the lands



Winston Brothers Company 19

and premises which have been and now are being

irrigated bj^ said Bynum Irrigation District of the

lands and premises belonging to the stockholders

of the said Plaintiff, and the other stockholders of

said Teton Co- [13] operative Reservoir Company.

Wherefore, Plaintiff prays judgment as follows:

That a temporary restraining order may be is-

sued against said defendant, Winston Bros. Com-

pany, a corporation, its officers and agents, restrain-

ing them from causing said lands, reservoir site,

premises and property belonging to said Teton Co-

operative Reservoir Company from being sold un-

der and by virtue of any writ of execution, which

may be obtained under and by virtue of said judg-

ment against the Teton Co-operative Reservoir

Company, pending the hearing on a prayer for a

permanent injunction herein and that said Winston

Bros. Company be permanently enjoined from

claiming any lien against said lands, reservoir site,

premises and property of said Teton Co-operative

Reservoir Company under and by virtue of said

judgment and be permanently enjoined from caus-

ing any of said lands, reservoir site, premises and

property of said Teton Co-operative Reservoir

Company from being sold under and by virtue of

any writ of execution which may be issued pursuant

to said judgment;

That this court, pursuant to the power conferred

under the Declaratory Judgment Act of the ITnited

States of America, declare the said judgment ob-
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tained by said Winston Bros. Company against said

Teton Co-operative Reservoir Company is not a

lien against said lands and premises owned by said

Teton Co-operative Reservoir Company and that

said lands, reservoir site, premises and property

can not be sold under and by virtue of any writ of

execution which may be issued pursuant to said

judgment

;

That the Court pursuant to the power conferred

under the Declaratory Judgment Act of the United

States of America, declare that the said lands, water

rights, canals, ditches, dams, reservoirs and reser-

voir sites and other improvements on said lands,

reservoir sites, premises and property of said de-

fendant, Teton Co-operative Reservoir Company

used solely for the purpose of providing, storing

and conveying water for irrigation and domestic

purposes to the stockholders of [14] said Bynum
Irrigation District, a public corporation, and the

stockholders of the plaintiff herein, are appurtenant

to the lands belonging to said stockholders of said

Bynum Irrigation District and the plaintiff herein,

and all other stockholders of the Teton Co-operative

Reservoir Company.

That the Court, pursuant to the power conferred

under the Declaratory Judgment Act of the United

States of America, declare that the Brady Irriga-

tion Company and its stockholders, their successors

and assigns, have the right and authority to take at

the headgate of the reservoir aforesaid of said

Teton Co-operative Reservoir Company, 156-1000
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part of all waters of said reservoir for the use and

benefit of said stockholders, their successors and

assigns, free and clear from any lien of the said

judgment of said Winston Bros.

For the plaintiff 's costs and disbursements herein

incurred and expended and for such other and fur-

ther relief as may he equitable, proper and just.

I. W. CHURCH
ART JARDINE
J. W. FREEMAK
J. N. THELEN
J. P. FREEMAN
ERNEST ABEL

Attorneys for Plaintiff [15]

State of Montana,

County of Cascade—ss.

J. W. Freeman, being first duly sworn, on oath

deposes and says:

That he is the Secretary of the Brady Irrigation

Company, a corporation, the above named plaintiff,

and as such makes this verification for and on be-

half of said plaintiff corporation.

That he has read the foregoing complaint and

knows the contents thereof, and that the same are

true to the best of his knowledge, information and

belief.

J. W. FREEMAN
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Subscribed and sworn to before me this 6th day

of July, A.D. 1937.

EILEEN L. ARMS
Notary Public for the State of Mon-

tana. Residing at Great Falls,

Montana. My commission ex-

pires March 28, 1940.

(Seal) [16]

EXHIBIT A.

In the District Court of the Ninth Judicial District

of the State of Montana, in and for the County

of Teton.

WINSTON BROS. COMPANY, a corporation,

Plaintiff,

vs.

TETON CO-OPERATIVE RESERVOIR COM-
PANY, a corporation.

Defendant,

and

BYNUM IRRIGATION DISTRICT, a public cor-

poration,

Intervenor.

JUDGMENT.

This cause came on regularly for trial upon the

Clh day of December, 1935, at ten o'clock A.M.
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before the Honorable R. M. Hattersley, Judge of

the above court without a jury, by agreement of

counsel regularly filed herein, upon the complaint

and the answer thereto of the defendant, Teton Co-

operative Reservoir Company, a corporation, the

default of the defendant as to that portion of said

answer designated "further Answer to Plaintiff's

complaint, and by way of defense thereto," com-

mencing with paragraph one on page 2 of said

answer, having been regularly entered by the Clerk

of this Court, and the default of Bynum Irrigation

District, a public corporation, Intervenor, having

been regularly entered by the Clerk of this Court;

the plaintiff being represented by its attorneys,

Messrs. Cooper, Stephenson & Hoover, the defend-

ant not appearing in Court. Whereupon the plain-

tiff having annoimced itself ready for trial and no

person appearing for either the defendant or the

intervenor, [17] oral testimony and documentary

evidence was submitted by plaintiff in support of

the allegations of the complaint. No evidence was

submitted in support of the answer and the case

was closed and argued to the court by counsel, and

the court being satisfied from the evidence that

all of the allegations contained in the complaint

are true,

Now therefore, by virtue of the law and the

premises,

It is hereby ordered, adjudged and decreed that

plaintiff, Winston Bros. Company, a corporation,
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do have and recover of and from the said defend-

ant, Teton Co-operative Reservoir Company, a cor-

poration, the sum of Twenty-eight thousand five

hundred seventy-seven and 28/100 dollars ($28,-

577.28) principal and interest upon the promissory

note referred to in the complaint; the further sum

of One thousand dollars ($1000.00) hereby fixed

and allowed by the plaintiff as a reasonable attor-

neys' fee; and the further sum of Nineteen and

25/100 dollars ($19.25) plaintiff's costs and dis-

bursements in this action, or a total sum of twenty-

nine thousand, five hundred ninety-six and 53/100

dollars ($29,596.53) together with interest thereon

at the rate of six per cent (6%) per annum from

the date hereof until paid.

And it is further ordered, adjudged and decreed

that plaintiff have execution against the property

of the defendant in the manner prescribed by law.

Given and made this 6th day of December, 1935.

R. M. HATTERSLEY,
Judge.

[Endorsed]: Filed July 21, 1937, C. R. Garlow,

Clerk, by C. G. Kegel, Deputy. [18]

Thereafter, on September 8, 1937, a Motion to

Dismiss was duly filed herein by Winston Bros.

Company, a corporation, defendant herein, being in

the words and figures follo^\ing, towit: [19]
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[Title of District Court and Cause.]

MOTION TO DISMISS

Comes now the defendant, Winston Bros. Com-

pany, a corporation, and files this Motion and

hereby moves the court to dismiss the above-entitled

action as to this defendant, and to dismiss plain-

tiff's bill of complaint on file in said action as to

this defendant upon the ground and for the reason

that said bill of complaint does not state facts

sufficient to constitute a cause of action against this

defendant or to entitle plaintiff to the relief

sought, or any relief, against this defendant.

Wherefore, defendant prays that said action and

said bill of complaint and said suit in equity be

dismissed as to this defendant and that this de-

fendant have and recover against plaintiff for its

costs incurred herein.

Dated this 8th day of September, 1937.

E. H. GLOVER
S. B. CHASE, JR.

JOHN D. STEPHENSON,
Solicitors for defendant,

Winston Bros. Company,

410-First National Bank

Building, Great Falls,

Montana.

[Endorsed]: Filed Sept. 8, 1937. C. R. Garlow,

Clerk, by C. G. Kegel, Deputy. [20]
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STATEMENT AND CONSENT UNDER
EULE 34:

The undersigned, solicitors, hereby pursuant to

Rule 34 of the Rules of this Court designate the

office of Cooper, Stephenson & Glover, 410-First

National Bank Building, Great Falls, Montana, as

the place within the District where service of all

subsequent papers, except Writs and Process,

may be made, and hereby consent that service of

such papers may be made at such place upon said

solicitors.

R. H. GLOVER
S. B. CHASE, JR.

JOHN D. STEPHENSON,
Solicitors for Winston Bros.

Company.

Service admitted and receipt of a copy of Motion

to Dismiss in the above-entitled action acknowl-

edged, this 8th day of September, 1937.

FREEMAN, THEXEN &

FREEMAN
CHURCH & JARDINE

Attorneys for Plaintiff.

[Endorsed]: Filed Sept. 8, 1937. C. R. Garlow,

Clerk, by C. G. Kegel, Deputy. [21]
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Thereafter, on December 3, 1937, a Complaint in

Intervention was duly filed herein by C. K. Malone,

Intervener, being in the words and figures follow-

ing, towit: [22]

[Title of District Court.]

BRADY IRRIGATION COMPANY,
a corporation.

Plaintiff.

vs.

WINSTON BROS. COMPANY, a corporation;

TETON COOPERATIVE RESERVOIR
COMPANY, a corporation; and BYNUM
IRRIGATION DISTRICT, a public corpora-

tion.

Defendants.

C. K. MALONE, Intervenor.

COMPLAINT IN INTERVENTION.

i

Comes now the above named Intervenor, C. K.

Malone, and for his complaint in Intervention

herein complains and alleges:

I.

That during all the times herein mentioned, the

above named defendant, Bynum Irrigation Dis-

trict, was and now is, a public corporation of the

State of Montana, organized, existing and oper-

ating as an irrigation district under and by virtue

of Chapter 146 of the Laws of 1909 of said State
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and Acts amendatory thereof and supplemental

thereto Avith its principal place of business at

Bynum, Montana.

II.

That during all the times herein mentioned the

above named defendant, Teton Cooperative Reser-

voir Company was and now is a corporation duly

organized and existing under and by virtue of the

laws of the State of Montana, and is a citizen and

resident of said State of Montana, with its prin-

cipal place of business at Bynum, Montana, with

a capital stock of one thousand (1000) shares of the

par value of One Hundred Fifty ($150.00) Dollars

each, all of which is now and was at all times herein

mentioned issued and outstanding. [23] That said

defendant, Teton Coojoerative Reservoir Company,

ever since its organization has been and now is op-

erated solely and only for the purpose of maintain-

ing a reservoir, ditches and canals and delivering

water from the same for irrigation and domestic

purposes to its stockholders; and said corporation

has at no tunes nor now is, operated for profit;

that the only income which said last mentioned

corporation has ever received has been from the

sale of its stock and from assessments levied

against the outstanding capital stock of said cor-

poration and the proceeds from the sale of its cap-

ital stock and such assessments have been used

solely and only for the purpose of constructing,

maintaining and repairing the reservoir hereinafter
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described, and the canals and ditches conveying

water to said reservoir.

III.

That during- the year 1918, a by-law was adopted

with the written consent of all the holders of the

outstanding capital stock of said Teton Cooperative

Reservoir Company and filed in the office of the

Secretary of said corporation and duly copied in

the book of by-laws of said corporation, providing

among other things, as follows, to-wit:

"A-1. Except as it is otherwise provided in

these by-laws, each share of the capital stock

of this company entitles the holder thereof to

the use during the irrigating season of each

year, of a one-thousandth part of the waters,

water rights and irrigating facilities and sys-

tems of this company, including the right to

lease, pledge, sell and dispose of such use."

That said by-law has at no time since its adoption

been modified, repealed or changed and at the time

of its adoption the same was not modified or af-

fected by any by-law of said corporation then in

effect.

IV.

That said defendant, Teton Co-operative Reser-

voir Company, during all the times herein men-

tioned has been, and now is the owner of and en-

titled to the use and possession of, the following

described lands and premises, located in the County
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of Teton, State [24] of Montana, and more partic-

ularly described as follows, to-wit

:

Parts of lots 3 and 4, Section 18, Township

25 North, Range 6 West.

East half of southeast quarter (E%SW3/4)

of Section 11, township 25 north. Range 7 West.

Southwest quarter (SWi/4), west half of

southeast quarter (Wy2SEi4) of Section 12,

township 25 north. Range 7 west.

Northwest quarter of northeast quarter

(NW1/4NE14.) ; North half of north half of

northwest quarter (Ni/2N%NWT^) of Section

13, township 26 North, Range 6 West.

Southwest quarter of northeast quarter

(SW1/4NE1/4) ; Southeast quarter of northwest

quarter (SEi^NWi/i) ; North half of south-

west quarter (Ni^SWi^) of Section 32, town-

ship 26 North, range 6 West, consisting of

577.80 acres more or less according to the Gov-

ernment Survey thereof.

Together with a reservoir site on tile and of rec-

ord in the United States Land Office, which site

coA^ers and includes, for reservoir purposes, not

less than 3387.19 acres of land located in towTiship

26 North, range 7 West; Township 25 North, Range

7 West; Township 26 North, Range 6 West, and

township 25 North, range 6 West, of the Montana

Meridian, in Teton County, Montana, which reser-

voir site as originally surveyed had a capacity of

67,500 acre foot of water, but which was afterwards
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increased to approximately 110,000 acre feet by the

raising of the dams and reservoirs hereinafter de-

scribed, after the said Bynmn Irrigation District

became the o^^ler as herein set forth, of 804 shares

of the capital stock of said Teton Cooperative Res-

ervoir Company.

V.

That defendant, Teton Cooperative Reservoir

Company since May, 1906, the date of its incor-

poration, to July 23, 1927, has constructed on said

lands, reservoir site, premises and property, cer-

tain dams, reservoirs, ditches, canals and other

works for the sole purpose of storing and supplying

water for irrigation and domestic purposes to its

stockholders, Avhich had theretofore been appro-

priated by it out of the waters of the Teton River,

the Muddy Creek and other rivers and creeks in

Teton County, Montana, and [25] since said last

mentioned date has delivered at its headgate to the

defendant Bynum Irrigation District, out of its

said reservoir system eight hmidred four one-thou-

sandths (804/1000) of the water so diverted and

stored pursuant to the provisions of the by-laws

set forth in paragraph 3 herein, and has since the

year 1925 to the filing of this complaint taken, di-

verted and used for irrigation and domestic pur-

poses said water aforesaid within the corporate

boundaries of said defendant Bynum Irrigation

District, consisting of ap})roximately 47,200 acres

of land in Teton Comity, and the balance of the
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water in said reservoir system has been apportioned

according to said by-law A-1, and used on lands and

premises within the State of Montana, belonging

to the stockholders of the above named plaintiff, to

the extent of 156 shares, and the balance of 40'

shares to various individuals.

VI.

That the authorized capital stock of said defend-

ant Teton-Cooperative Reservoir Company consists

of 1000 shares of the par value of $150.00 each.

That during the year 1925 the said Bynum Irriga-

tion District became the owner of 804 shares of

said capital stock, and ever since has been and now

is the owner of the same, and has controlled and

does now control the said Teton Cooperative Res-

ervoir Company and the management of its busi-

ness and affairs, thru its Board of Directors all of

which, except one, are members of the Bynum Irri-

gation District, and are elected by and thru the

Board of Directors and stockholders of said Irri-

gation District.

VII.

That when said Byinim Irrigation District ac-

quired said capital stock of said Teton Cooperative

Reservoir ComT)any, the said Bynum Irrigation

District was without water for the proper irri-

gation of the land controlled by it, and said Bynum

Irrigation District purchased said 804 shares of

said capital stock of the Teton Cooperative Reser-
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voir Company by reason of the provision of the

By-Laws set forth in paragraph 3 herein by which

said shares each represented one- [26] thousandth

part in said Reservoir system, and for the sole and

on]}^ X^urpose of providing the said Bynum Irriga-

tion District with sufficient water to irrigate the

lands within said district, and to do so it became

necessary to provide funds, to said Teton Coopera-

tive Reservoir Company, to-wit $122,034.62 for the

purpose of enlarging by approximately 47,200 acre

foot, said reservoir, and repairing its system for

acquiring and storing waters for irrigation pur-

poses.

VIII.

That on or about the 27th day of October, 1930,

said defendant Winston Bros. Company, a cor-

poration, commenced an action in the District

Court of the Ninth Judicial District of the State

of Montana in and for the County of Teton, against

the above named defendant, Teton Cooperative

Reservoir Company, a corporation, for the purpose

of recovering a judgment on a promissory note

made and delivered by said defendant, Teton Co-

operative Reservoir Company to said Winston Bros.

Company, a corporation, on or about the 23rd day

of July, 1927.

That the promissory note on which said action of

Winston Bros. Company, a corporation, was based,

and upon which said jud.2niient was granted rep-

resented the balance of an indebtedness due from
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said Teton Cooperative Reservoir Company to said

Winston Bros. Company, incurred for certain con-

struction work performed by said Winston Bros.

Company on the said reservoir and the canals and

ditches used in connection therewith by which the

same were enlarged and repaired as herein set

forth, that when the agreement for said construc-

tion work was made by and between said Winston

Bros. Company and said Teton Cooperative Reser-

voir Company, and while said construction work

was being done, the said Winston Bros. Company,

and its officers, knew that the by-laws of said Teton

Cooperative Reservoir Company provided that each

share of the capital stock of said company entitled

the holder thereof, to the use, during the irrigating

season of each year, of a one-thousandth part of

the waters, water rights and irrigating facilities

and system of said reservoir company, including

the right [27] to lease, pledge, sell and dispose of

such use, and when said contract was made, and

while said construction work was being performed

by said Winston Bros. Company, the said Winston

Bros. Company and its officers, knew that all of

said lands, reservoir sites, premises and property

on which said reservoir was located, was necessary

to hold the water necessary to irrigate the lands

and premises of said Bynum Irrigation District

and the land of the stockholders of said j)laintiff

corporation and others; that said construction

work was done and accomplished thru the owner-
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ship by said Irrigation District of 804 shares out

of 1000 shares of said Reservoir Company, all of

which was known to said Winston Bros. Company

who then and there had full knowledge of the by-

laws mentioned and set forth in paragraph 3 hereof.

That after the commencement of said last men-

tioned action the said defendant, Bymun Irriga-

tion District, a public corporation, intervened in

said action and thereafter and on or about the 6th

day of December, 1935, a judgment was duly given,

made and entered in said last mentioned action by

the above entitled court, in favor of Winston Bros.

Company, a corporation, plaintiff and against Teton

Co-operative Company, a corporation, defendant for

$29,596.55, with interest at 69r until paid, a copy

of which judgment is hereto annexed, marked "Ex-

hibit B '

' and hereby made a part hereof.

That ever since said judgment was given and

made as aforesaid, and for a long time prior

thereto, the said defendant Bynum Irrigation Dis-

trict was and now is bankrupt and hopelessly in-

solvent.

That said judgment of said Winston Bros, herein

set forth and described, resulted from a balance

due on a promissory note of $18,851.96 with inter-

est at Q%, dated July 23, 1927, to defendant Wins-

ton Bros. Company, signed by the Teton Co-opera-

tive Reservoir Company after having })aid in cash,

all that was due said Winston Bros. Company ex-

cept said note on the contract for the enlargement

and imy)rovement of said reservoir, as called for by

said contract amounting in all to $122,034.62. [28]
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IX.

That said defendant, Winston Bros. Company, a

corporation, under and by virtue of said judgment,

claims a lien against the lands, reservoir sites, res-

ervoir and premises owned by said defendant, Te-

ton Co-operative Reservoir Company, located in

said County of Teton, and hereinbefore described

and said defendant, Winston Bros. Company, a cor-

poration, has threatened to, and will, unless re-

strained by an order of this Court, apply for and

obtain a writ of execution from the Clerk of said

District Court for the purpose of enforcing said

judgment, and will cause said lands, reservoir site,

premises and property o^vned by said defendant,

Teton Co-operative Reservoir Company, to be sold

by the Sheriff of Teton County, Montana, under

and by virtue of such w^rit of execution.

X.

That said judgment is in truth and in fact not a

lien against said lands, reservoir site, premises and

property owned by said Teton Co-operative Reser-

voir Company, and said lands are not subject to a

sale under any writ of execution which may be ob-

tained to enforce said judgment obtained by said

Winston Bros. Company against said Teton Co-op-

erative Reservoir Company for the reason that all

of said lands, reservoir sites, premises and property

owned by said Teton Co-operative Reservoir Com-

pany are necessary and are being used for the pur-

pose of conveying and storing waters for irrigation
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purposes for the irrigation of the lands within said

Bynum Irrigation District and the lands belonging

to the stockholders of the plaintiff herein and other

stockholders of said Teton Co-operative Reservoir

Company, and said land, reservoir site, premises

and property owned by said Teton Co-operative

Reservoir Company are appurtenant to the lands

of the stockholders of the plaintiff and said Bynum
Irrigation District, a public corporation, and others

OAvning the balance of its capital stock.

XI.

That a reservoir has been constructed on the said

lands [29] and premises of said Teton Co-operative

Reservoir Company for the purpose of storing wa-

ter for irrigation purposes to be used on the lands

and premises owned and controlled by its stock-

holders, located within said Bynum Irrigation Dis-

trict and the lands and premises belonging to the

stockholders of said plaintiff and its other stock-

holders, which said reservoir contains not less than

3965 acres in area, and all of said land, premises,

property, reservoir site and appurtenances are nec-

cessary to be occupied by said reservoir, canals,

ditches, headgates and other improvements which

are necessary for the conveyance, storage and dis-

tribution of said irrigation water to aud from said

reservoir.

XII.

That during all tlie times herein mentioned said

Reservoir has been each year and now is used for
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irrigation purposes as aforesaid, with a capacity

of approximately 110,000 acre feet of water for

irrigation.

XIII.

That all of the water stored in said reservoir is

necessary for the proper irrigation of the lands and

premises which have been and now are being irri-

gated in said Bynum Irrigation District of the

lands and premises belonging to the stockholders

of the said plaintiff, and the other stockholders of

said Teton Co-operative Reservoir Company.

XIV.
That prior to the first day of July, 1925, a Board

of Commissioners of said Bynum Irrigation Dis-

trict was duly elected and qualified pursuant to the

Statutes of the State of Montana in such cases

made and provided, and prior to said first day of

July, 1925, more than 60% in number and acreage

of holders of title or evidence of title to the lands

included within said Bynum Irrigation District

signed a petition whereby the District Court of the

Nineteenth Judicial District (now Ninth Judicial

District) of the State of Montana, in and [30] for

the County of Teton, was petitioned for leave to

authorize the issuance of bonds for the purpose of

selling such bonds and with the proceeds of such

sales to purchase said stock of said Teton Co-oper-

ative Reservoir Comi)any, in order to obtain rights

to the use of the water for irrigation purposes

within said Bynum Irrigation District and for the
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further purpose of constructing canals, heaclgates,

ditches and other improvements used for the con-

veyance of water from the reservoir constructed

and maintained by said Teton Co-operative Reser-

voir Company, and thereafter the Board of County

Commissioners of said Bynum Irrigation District,

by an appropriate order or resolution, authorized

and directed the issuance of bonds of the said By-

num Irrigation District to the amount of one million

dollars ($1,000,000.00) said bonds being numbered

consecutively from one to one thousand, both in-

clusive, and all being of like tenor, date and effect,

except as to the number and date of x)ayment

thereof.

XV.
That thereafter by an order duly given, made and

entered by the said District Court of Teton County,

Montana, the said proposal of said Bynum Irriga-

tion District, pertaining to the issuance of such

bonds and the said bonds were duly confirmed hj

said District Court.

That all of the said bonds of said Irrigation Dis-

trict were thereafter sold by said Bynum Irriga-

tion District, and the proceeds of the sales of the

same were used for the purpose of ])urchasing

shares of the capital stock of said Teton Co-opera-

tive Reservoir Company in order to obtain tlie

right to the use of water for irrigation purposes

within said Bynum Irrigation District and for the

further purpose of constructing canals, head gates,

ditches and other im])rovements used for the con-
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veyance of water from the reservoir constructed

and maintained by said Teton Co-operative Res-

ervoir Company.

XVI.

That prior to the commencement of the above

entitled [31] action, your Intervenor, for a val-

uable consideration, became the owner of and ever

since has been and now is the o^\^le^ of ten (10)

of said bonds, numbered respectively as follows:

Seventeen (17) to Twenty-five (25) inclusively

each being for the sum of One thousand dollars

($1,000.00) and the dates of payments of said bonds

being respectively as follows: A. D. 1931 and bond

No. 808 not yet due. That a copy of one of said

bonds is hereto annexed, marked Exhibit A and

hereb}^ made a part of this complaint.

XVII.

That no part of the sums specified in said bonds,

owned by your Intervenor, have been paid.

XVIII.

That Section 7213 of the Revised Codes of Mon-

tana 1935 is the same as Section 7213 of the Re-

vised Codes of Montana, 1921, and the same was in

full force and effect during all the times herein

mentioned and provides as follows:

"Lien of Bonds: All bonds issued hereunder,

and all amounts to be paid to the United

States under any contract between the district

and the United States, accompanying which
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bonds of the district have not been deposited

with the United States as in Section 7174 ])ro-

vided, shall be a lien upon all the lands orig-

inally or at an}^ time included in the district

for the irrigation and benefit of which said

irrigation district was organized, and said

bonds were issued, and for the benefit of which

such contract between the district and the

United States was made, except upon such

lands as may at any time be included in such

district on account of the exchange or substi-

tution of water under the provisions of Sec-

tion 7206 of this act, if any there be; and all

such lands shall be subject to a special tax or

assessment for the payment of the interest on

and principal of said bonds; and all amounts

to be paid to the United States under any such

contract between the district and the United

States, and said special tax or assessment, shall

constitute a first and prior lien on the land

against which levied, to the same extent and

wdth like force and effect as taxes levied for

State and County Purposes."

That by reason of the ownership of the bonds

herein set. forth, this intervenor has a lien against

all of the lands within said B\aium [32] Irrigation

District, all of which were prior to the irrigation

of the same, semi-arid lands, and would not j)rofit-

ably produce crops without irrigation.
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XIX.
That ever since the construction of the reservoir

herein mentioned by said Teton Cooperative Reser-

voir Company, the lands in said Bynum Irrigation

District have been and now are irrigated with

waters from said reservoir constructed and main-

tained by said Teton Cooperative Reservoir Com-

pany, which said waters are the only available

means of irrigating said lands.

XX.
That if the lands owned by said Teton Coopera-

tive Reservoir Company should be sold under and

by virtue of any writ of execution, issued on said

judgment of said Winston Bros. Company, then

and in that event the said Bynum Irrigation Dis-

trict would be deprived of the right to the use of

waters from said Irrigation system constructed

and maintained by said Teton Cooperative Reservoir

Company and your Intervenor would be deprived

of part of his security in that the lands within the

said Bynmn Irrigation District, if not irrigated,

would be worth a great deal less than if irrigated

or if the right to the use of the w^ater from said

irrigation system existed.

XXI.

That unless it be adjudged and decreed hy this

court that said judgment owned by said Winston

Bros. Company is not a lien against the said lands,

Reservoir site and property of said Teton Cooper-
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ative Reservoir Company, and that said lands, Res-

ervoir site and property cannot be sold under and

by virtue of a writ of execution, issued upon said

judgment, the said judgment will be and remain a

cloud upon title of the lands and said premises of

said Teton Cooperative Reservoir Company, and

the lands and premises within said Bynum Irriga-

tion District, and will cause serious and irreparable

damage and injury to this Intervenor. [33]

XXII.

That there w^ere a total of One Thousand (1000)

bonds issued by said Bynum Irrigation District

similar to the Ten (10) bonds belonging to your

Intervenor and all of said bonds under and by vir-

tue of the Provisions contained in the same and

the laws of the State of Montana in such cases made

and provided, are a lien upon all of the land sit-

uated in said Bynum Irrigation District and there-

fore, this Intervenor has no adequate remedy at

law for the purpose of individually enforcing the

payment of the bonds owned by this Intervenor, in

that he is prevented from instituting an action for

the purpose of enforcing the payment of his said

bonds for the reason that all of said bonds are a

lien upon all of the lands situated in said Bymmi

Irrigation District and no individual holder of such

bonds as this plaintiff has a lien which is separable

from the lien of all of said bonds.

Wherefore, Plaintiff prays judgment as follows:

That a temporary restraining order may be is-

sued against said defendant, Winston Bros. Com-
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pany, a corporation, its officers and agents, re-

straining them from causing said lands, reservoir

site, premises and property belonging to said Teton

Cooperative Reservoir Company from being sold

under and by virtue of any writ of execution, which

may be obtained under and by virtue of said judg-

ment against the Teton Cooperative Reservoir

Company, pending the hearing on a prayer for a

j)ermanent injunction herein and that said Winston

Bros. Company be ^permanently enjoined from

claiming any lien against said lands, reservoir site,

premises and property of said Teton Cooperative

Reservoir Company under and by virtue of said

judgment and be permanently enjoined from caus-

ing any of said lands, reservoir site, premises and

property of said Teton Cooperative Reservoir Com-

pany from being sold under and by virtue of any

writ of [34] execution which may be issued pur-

suant to said judgment;

That this court, pursuant to the power conferred

imder the Declaratory Judgment Act of the United

States of America, declare the said judgment ob-

tained by said Winston Bros. Company against

said Teton Cooperative Reservoir Company is not

a lien against said lands and premises owned by

said Teton Cooperative Reservoir Company and

that said lands, reservoir site, premises and prop-

erty cannot be sold under and by virtue of any

writ of execution which may be issued ])ursuant to

said judgment;

That the Court pursuant to the power conferi'ed

under the Declaratoiy Judgment Act of the United
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States of America, declare that the said lands, wa-

ter rights, canals, ditches, dams, reservoir sites,

premises and property of said defendant, Teton

Cooperative Reservoir Company are used solely

for the purpose of providing, storing and conveying

water for irrigation and domestic purposes to the

stockholders of said Bynimri Irrigation District, a

public corporation, and the stockholders of the

Plaintiff herein, and are appurtenant to the lands

belonging to said stockholders of said Bynum Irri-

tion District and the plaintiff herein, and all other

stockholders of the Teton Cooperative Eeservoir

Company.

That the Court, pursuant to the power conferred

under the Declaratory Judgment Act of the United

States of America, declare that the Stockholders

of said Teton Cooperative Reservoir Company,

their successors and assigns, have the right and

authority to take at the headgate of the reservoir

aforesaid of said Teton Cooperative Reservoir Com-

pany, all of the waters of said Reservoir for the

use and benefit of said stockholders, their successors

and assigns, free and clear from any lien of the said

judgment of said Winston Bros. Company.

That the Court pursuant to the power conferred

by virtue of Declaratory Judgment Act of the

United States of America, declare that this Inter-

venor by reason of his ownership of said bonds has

a [35] lien upon the right to the use of 804/1000

part of the waters diverted, stored and conveyed

by means of the ditches, canals and reservoir on
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the lands of said Teton Cooperative Reservoir

Company.

For such other and further relief as may be

equitable, proper and just.

GEO. COFFEY,
Atty. [36]

State of Montana

Coimty of Teton—ss.

C. K. Malone, being first duly sworn, on oath de-

j)oses and says:

That he is the Intervenor named in the foregoing

complaint

;

That he has read said complaint and knows the

contents thereof, and that the allegations therein

contained are true of his own knowledge, except

as to those therein stated upon information and be-

lief, and as to them he believes the same to be true.

C. K. MALONE
Subscribed and swoni to before me this 30th day

of September, A. D. 1937.

GEORGE COFFEY
Notary Public for the State

of Mont. Residing at Choteau,

Montana. My commission ex-

pires Dec. 28, 1939.

(Seal) [37]
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EXHIBIT '^A"

United States of America

Number Dollars

17 1000

State of Montana

County of Teton.

BYNUM IRRIGATION DISTRICT
Six Per Cent Gold Bond

First Issue

For value received, Bynum Irrigation District, a

public corporation of the State of Montana, i)roni-

ises to pay to the bearer, or if this bond is reg-

istered, then to the registered holder hereof, the

sum of One Thousand Dollars in gold coin of the

United States of America, of the present standard

of weight and fineness, the first day of January,

1931, at the Office of the County Treasurer of Teton

County, Choteau, Montana, or at the Hanover Na-

tional Bank of New York City, at the option of the

holder, together with the interest thereon from the

date hereof at the rate of six per cent per annum,

payable semi-annuall}^ in like gold coin, on the

first days of January and July of each year during

the period of this bond, upon presentation and sur-

render of the respective coupons hereto attached

as they severally become due and payable.

This bond is one of a series of 1,000 coupon

bonds, numbered consecutively from 1 to 1000, both

inclusive, all being of like tenor, date and effect,

except as to the number and date of pajnnent
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thereof, and all issued under and pursuant to a

resolution of the Commissioners of said Bynum
Irrigation District, duly and regularly adopted on

the twenty-sixth day of June, 1925, and confirmed

by the District Court of the Nineteenth Judicial

District of the State of Montana, in and for the

County of Teton, as provided for by the laws of the

State of Montana, and all being a lien upon all the

land situated in said Bynmn Irrigation District, as

provided for by the laws of Montana.

This bond shall pass by delivery unless it has

been registered on the books of the County Treas-

urer of Teton C^ounty, Montana, and may be so

registered as to the principal thereof upon appli-

cation to said Treasurer. Such registration of own-

ership shall be noted hereon and after such regis-

tration of this bond no transfer shall be valid un-

less it be made on the books of said Treasurer by

the registered owner thereof in person, or by attor-

ney duly authorized, and similarly noted hereon.

This bond may, however, be discharged from the

effect of such registration by being transferred on

said books to the bearer and thereafter transfer-

ability by delivery shall be restored. It may, how-

ever, from time to time be again registered or

again transferred to bearer as before. Such regis-

tration shall not, however, affect the negotiability

of the coupons, which shall always be transferable

by delivery merely.

This bond shall not become valid until authenti-

cated by the signatures of the President and Secre-
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tary of Bynum Irrigation District. The interest

coupons attached to this bond may be authenticated

by the engraved facsimile signatures of its Presi-

dent and Secretary. [38]

In witness whereof, said Bynum Irrigation Dis-

trict has caused this bond to be signed by the Pres-

ident and attested by the Secretary of its Board of

Commissioners under its corporate seal, and in ad-

dition thereto has caused the interest coupons here-

unto attached to be executed by the facsimile sig-

natures of its President and Secretary, this first

day of July, 1935.

W. D. JONES
President.

Attest:

E. B. NOBLE
Secretary.

(Corporate seal of Bynum Irrigation District)

[39]

(Back)

United States of America

State of Montana

County of Teton

BYNUM IRRIGATION DISTRICT
Six Per Cent Gold Bond

First Issue

$1000

Dated July 1, 1925—January 1, 1931.

Interest 6% Per Annum—Payable Semi-Annu-

ally on January 1 and July 1.
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Both principal and Interest payable at the

County Treasurer's Office, Choteau, Montana, or

at The Hanover National Bank, New York, N. Y.

At the option of the Holder.

ENDORSEMENTS:

State of Montana,

County of Teton.—ss.

We, the undersigned, do hereby severally certify

that we have made and kept a record of the within

bond in our respective offices pursuant to law.

E. B. NOBLE
Secretary Bynum Irrigation

District.

OTTO WAYNILD
Treasurer Teton County,

Montana.

Date, Name of Registered Owner, Signature.

Helena, Montana, July 1, 1925.

I, C. T. Stewart, Secretary of State of the State

of Montana, do hereby certify that the within bond

No. 17, of Issue No. One, of Bynum Irrigation

District, issued July, 1925, is in accordance with an

Act of the Legislature of Montana a])proved March

5, 1921, a legal investment for all trust funds and

for the funds of all Insurance Companies, Banks,

both Commercial and Savings, Trust Companies,

state school funds, and any funds which may be
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invested in county, municipal or school district

bonds, and it may be deposited as security for the

performance of any act whenever the bonds of any

county, city, city and county, or school district may
be so deposited, it being entitled to such privileges

by virtue of an examination by the State Engineer,

the Attorney General and State Examiner of the

State of Montana, in pursuance of said Act. The

within bond may also, according to the Constitution

of the State of Montana, be used as security for

the deposit of public money in banks in said State.

C. T. STEWART
Secretary of the State of the

State of Montana.

(Great Seal of State)

State of Montana,

County of Teton—ss.

In the District Court of the Nineteenth Judicial

District in and for the County of Teton

The issuance of this bond, and of the other bonds

of the issue of which this bond is one, has been

ratified, approved and confirmed by the decree of

the said District Court.

Witness my hand and seal of said Court this

10th day of September, A. D. 1925.

[Court Seal] BLANCHE M. JACOBSON
Clerk of the District Court

of Teton County, Mont.

By MEDA McLEAN
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EXHIBIT *'B"

In the District Court of the Ninth Judicial District

of the State of Montana, in and for the County

of Teton.

WINSTON BROS. CO., a corporation.

Plaintiff.

vs.

BYNUM IRRIGATION DISTRICT, a public

corporation,

Intervener.

JUDGMENT
This cause came on regularly for trial upon the 6th

day of December, 1935, at ten o'clock A.M. before

the Honorable R. M. Hattersley, Judge of the

above court without a jury, by agreement of coun-

sel regularly filed herein, upon the complaint and

the answer thereto of the defendant, Teton Co-

operative Reservoir Company, a corporation, the

default of the defendant as to that portion of said

answer designated "further Answer to Plaintiff's

complaint, and by way of defense thereto," com-

mencing with paragraph one on Page Two of said

answer, having been regularly entered by the Clerk

of this Court, and the default of Bynum Irrigation

District, a public corporation, Intervenor, having

been regularly entered by the Clerk of this Court;

the plaintiff being represented by its attorneys,

Messrs. Cooper Stephenson & Hoover, the defend-
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ant not appearing in Court. Whereupon the plain-

tiff having announced itself ready for trial and no

person appearing for either the defendant or the

intervenor, oral testimony and documentary evi-

dence was submitted by plaintiff in support of the

allegations of the complaint. No evidence was sub-

mitted in support of the answer and the case was

closed and argued to the court by counsel, and the

court being satisfied from the evidence [41] that all

of the allegations contained in the complaint are

true,

Now therefore, by virtue of the law and the

premises,

It is hereby ordered, adjudged and decreed that

plaintiff, Winston Bros. Company, a corporation,

do have and recover of and from the said defend-

ant, Teton Co-Operative Reservoir Company, a

corporation, the sum of Twenty-eight thousand five

Hundred Seventy-Seven and 28/100 dollars ($28,-

577.28) principal and interest upon the promissory

note referred to in the complaint; the further sum

of One Thousand Dollars ($1000.00) hereby fixed

and allowed by the plaintiff as a reasonable attor-

neys' fee; and the further sum of Nineteen and

25/100 dollars ($19.25) plaintiff's costs and dis-

bursements in this action, or a total sum of Twenty-

Nine Thousand, Five Hundred Ninety-six and

53/100 Dollars ($29,596.53) together with interest
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thereon at the rate of six per cent (6%) per an-

num from the date hereof until paid.

And it is further ordered, adjudged and decreed

that plaintiff have execution against the property

of the defendant in the manner prescribed by law.

Given and made this 6th day of December, 1935.

E. M. HATTERSLEY,
Judge.

Service of the within complaint and receipt of

copy are hereby acknowledged this 5th day of Oc-

tober, 1937.

FREEMAN, THELEN &

FREEMAN,
Attorneys for Plaintiff.

[Endorsed]: Filed Nov. 23, 1937, C. R. Garlow,

Clerk. [42]

[Title of District Court and Cause.]

MOTION TO DISMISS COMPLAINT
IN INTERVENTION

Comes now the defendant, Winston Bros. Com-

pany, a corporation and files its motion and moves

the court to dismiss the complaint in intervention

on file in said action as to this defendant, and to

dismiss the cause of action sought to be alleged

against this defendant in said complaint in inter-

vention on the ground and for the reason that said
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complaint in intervention does not state facts suf-

ficient to constitute a cause of action against this

defendant or to entitle the intervenor to the relief

sought, or any relief, against this defendant.

Wherefore, defendant prays that said complaint

in intervention be dismissed as to this defendant

and that this defendant have and recover against

the intervenor for its costs incurred herein.

Dated Dec. 2, 1937.

R. H. GLOVER
S. B. CHASE, JR.

JOHN D. STEPHENSON
Solicitors for the defendant,

Winston Bros. Company.

410-First National Bank

Bldg., Great Falls, Montana.

[Endorsed]: Filed Dec. 3, 1937, C. R. Garlow,

Clerk. [43]

Thereafter, on March 11, 1938, an Order grant-

ing leave to James A. Ackroyd, et al, to Intervene

herein, was duly filed herein, being in the words

and figures following, towit: [44]
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[Title of District Court.]

JAMES xi. AC^KROYD, DWIGHT S. BRIGHAM,
MORRIS F. LaCROIX, EARLE L. CARTER,
J. EDWARD STEVENS, and FRANK E.

NELSON,
Intervenors,

vs.

BRADY IRRIGATION COMPANY,
a corporation,

Plaintiff;

and

WINSTON BROTHERS COMPANY, a corpora-

tion, TETON CO-OPERATIVE RESERVOIR
COMPANY, a corporation, and BYNUM IR-

RIGATION DISTRICT, a public corporation.

Defendants
^

and

C. K. MALONE,
Intervenor.

Respondents.

ORDER

This cause coming on to be heard this 11th day

of March, 1938, on the petition of James A. Ack-

royd, Dwight S. Brigham, Morris F. LaCroix,

Earle L. Carter, J. Edward Stevens, and Frank E.

Nelson for leave to intervene and to be made par-

ties thereto, and the petition having been duly con-

sidered, and it appearing to the court that the pe-

titioners have an interest in the above entitled
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action sufficient to warrant their becoming parties

to the same, and it further appearing to the court

that the parties to the said action or their counsel

have consented to [45] the intervention i)rayed for;

It is, therefore, ordered, adjudged and decreed

that James A. Ackroyd, Dwight S. Brigham, Mor-

ris F. LaCroix, Earle L. Carter, J. Edward Stev-

ens, and Frank E. Nelson, be, and they are hereby,

granted leave to intervene in said action and to file

a bill in intervention therein

;

And it is further ordered, adjudged and decreed

that any party to the said action may plead to the

said bill in intervention at any time within ten days

from and after service of a copy of this order.

Dated this 11th day of March, 1938.

CHARLES N. PRAY,
U. S. District Judge.

[Endorsed] : Filed March 11, 1938, C. R. Garlow,

Clerk. [46]

Thereafter, on March 11, 1938, a Bill of Inter-

vention was duly filed herein by James A. Ackroyd,

et al. Interveners, being in the words and figures

following, towit: [47]

[Title of District Court and Cause.]

BILL OF INTERVENTION

Come now the Intervenors, James A. Akroyd,

Dwight S. Brigham, Morris F. LaCroix, Earle L.

Carter, J. Edward Stevens and Frank E. Nelson,
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above named, by leave of court first had and ob-

tained, and file this their bill of intervention against

the above named Respondents, and complain and

allege

:

I.

That insofar as the same are not inconsistent with

the allegations of the said Interveners all of the

allegations of the complaint herein are hereby re-

ferred to and made a part of this bill of inter-

vention; [48]

II.

That at the time of the commencement of the

above entitled action the Interveners, James A.

Ackroyd, Dwight S. Brigham, Morris F. LaCroix,

Earle L. Carter and J. Edward Stevens, were, ever

since have been and now are citizens and residents

of the State of Massachusetts, and the Intervener,

Frank E. Nelson, was, ever since has been and now
is a citizen and resident of the State of Illinois;

III.

That at all of the times mentioned in Plaintiff's

complaint the said Plaintiff was, ever since has been

and now is a corporation duly created, organized

and existing under and by virtue of the laws of the

State of Montana, and a citizen and resident of

the State of Montana;

IV.

That ever since long prior to the institution of

the above entitled action the Defendant, Winston
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Brothers Company, has been and now is a corpora-

tion duly created, organized and existing under and

by virtue of the laws of the State of Minnesota, and

a citizen and resident of the State of Minnesota;

V.

That the above entitled action, as to the claims of

both the Plaintiff and the said Intervenors, is one

of a civil nature wherein the matter in controversy

exceeds, exclusive of interest and costs, the sum

or value of $3,000.00, and is between citizens of dif-

ferent states;

VI.

That Bynum Irrigation District, named in Plain-

tiff's complaint, is a public corporation duly created,

organized and now existing as such under the pro-

visions of Chapter 146, Laws of Montana, 1909,

and the acts amendatory thereof and supplemental

thereto, and that ever since on or about the year

1925 the said Bjaium Irrigation District has been

engaged in business as an [49] irrigation district

and, primarily, to provide the lands within the said

district with water to irrigate the same;

VII.

That on or about the 1st day of July, 1925, the

said B}Tium Irrigation District duly issued, nego-

tiated and sold its six per cent gold bonds, of the

aggregate principal amoimt of $1,000,000, dated

July 1st, 1925, and payable serially as follow^s, to-

wit

:
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$15,000 January 1, 1930

$20,000 January 1, 1931

$20,000 _ January 1, 1932

$20,000 January 1, 1933

$20,000 January 1, 1934

$25,000 January 1, 1935

$25,000 January 1, 1936

$25,000 January 1, 1937

$25,000 January 1, 1938

$30,000 _ January 1, 1939

$30,000 _.. January 1, 1940

$30,000 January 1, 1941

$35,000 „ _ January 1, 1942

$35,000 January 1, 1943

$40,000 January 1, 1944

$40,000 January 1, 1945

$45,000 „ January 1, 1946

$50,000 _ January 1, 1947

$50,000 - January 1, 1948

$50,000 „ January 1, 1949

$50,000 January 1, 1950

$55,000 January 1, 1951

$60,000 January 1, 1952

$65,000 January 1, 1953

$70,000 January 1, 1954

$70,000 January 1, 1955
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VIII.

That the said bonds were all of like date, tenor

and effect, save only as to the numbers and date of

payment thereof, and that a true and correct copy

of one of the said bonds (exclusive of the interest

coupons annexed to the same) is hereto attached,

marked Exhibit "A" and hereof made a part;

IX.

That the Intervenors, James A. Ackroyd, Dwight

S. Brigham, Morris F. LaCroix, Earle L. Carter, J.

Edward Stevens, and Frank E. [50] Nelson, are the

owners and holders of 923 of said bonds, aggregat-

ing the total principal amount of $923,000, and

that a list of the said bonds so owned and held by

the said Intervenors is as follows, to-wdt:

Aggregate

Maturity Principal

Bond Numbers D:itc Amount

1, 5 to 11, both incl. & 14 and 15 1/1/30 $ 10,000

16 & 26 to 35, l)oth incl 1/1/31 11.000

36 to 55, both incl 1/1/32 20.000

56 to 75, both incl 1/1/33 20,000

76 to 95, both incl 1/1/34 20,000

96 to 107, both incl. & 1 13 to 120,

incl 1/1 /35 20.000

121 to 145, both incl 1/1/36 25,000

146 to 170, both incl 1/1/37 25.000

171 to 195, both incl 1/1/38 25,000

196 to 225, both incl 1/1/39 30,000

228 to 255, both incl 1/1/40 28.000

256 to 268, both incl. & 271 to 284,

both incl 1/1/41 27,000

286 to 320, both incl 1/1/42 35,000

321 to 355, both incl 1/1/43 35,000
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Aggregate

Maturity Principal

Bond Numbers Date Amount

356, 357, 358, 360 to 391, both incl.

and 393, 394 and 395 1/1/44 38,000

396 to 413, both incl. & 419 to 435,

both incl 1/1/45 35,000

436 to 480, both incl 1/1/46 45,000

481 to 490, both incl. 492, 493, 496,

498, 499, 501 to 512, both inch,

514 to 520 both incl. & 520 to

530, both incl 1/1/47 43,000

531 to 535, both incl. & 542 to 580,

both incl 1/1/48 44,000

581 to 630, both incl 1/1/49 50,000

632, 633, 636 to 649, both incl. 651

to 671, both incl. & 673 to 680,

both incl 1/1/50 45,000

681 to 735, both incl 1/1/51 55,000

736 to 782, both incl. 784 to 795,

both incl 1/1/52 59,000

796 to 805, both inch, 807, 809, and

811 to 860, both incl 1/1/53 62,000

861 to 890, both incl. 895 to 930,

both incl 1/1/54 66,000

941 to 951, both incl. & 962 to 1,000,

both incl 1/1/55 50,000

Total $923,000

[51]

X.

That none of the bonds so listed as above and

owned and held by the said Intervenors has been

paid;

XI.

That ever since on or about the year 1906 Teton

Co-Operative Reservoir Company, named in Plain-

tiff's complaint, has been, and now is, a corporation.
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duly created, organized and existing under and

by virtue of the Laws of the State of Montana;

that the said Company was organized primarily to

make water appropriations under the laws of the

State of Montana and to distribute water for the

irrigation of lands within the said state; that the

said Company has made appropriations of water

and has constructed a reservoir into which the said

waters have been diverted and there impounded

and that the waters so appro])riated, diverted and

impoimded have been distributed by the said Com-

pany to large tracts of land that have been irri-

gated by the same; that in the conduct of its busi-

ness the said Company has acquired and now owns

and holds real estate in Teton County, Montana;

that it has constructed improvements thereon con-

sisting of the said reservoir, embankments for the

same, dams, headgates, canals, and other necessary

structures for the proper diversion, impounding

and distribution of waters for irrigation ])urposes,

and that all of the said real estate is needed by the

said Company for the conduct of its business.

XII.

That the said Teton Co-Operative Reservoir Com-

pany has engaged in no other business than the

appropriation, diversion, impounding and distribu-

tion of water for the irrigation of lands, and that

such business has been conducted at all times with-

out profit to the said Company or its stockholders;

that water has been so distributed by the said Com-
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pan}^ at the actual cost of the service and for the

use of its stockholders and no other persons whom-

soever; that each share of the capital stock of the

said Company represents the right of the owner and

holder thereof to an [52] undivided one-thousandths

part of the water appropriated, impounded and dis-

tributed by the said Company; that at all times

since the organization of the said Company the

said capital stock has evidenced the ownership of

a right to water for the irrigation of land and to

the extent hereinbefore set forth; and that the said

Company has been operated at all times since its

organization only as an instrumentality or agency

of its stockholders for the appropriation, impound-

ing and distribution of water for the irrigation of

lands;

XIII.

That Bynum Irrigation District was organized

for the purpose of irrigating large tracts of land

in Teton County, Montana, and that on or about

the year 1925 the said B3rQum Irrigation District,

being wholly without water for the irrigation of

such land, made and entered into an agreement to

purchase, for a consideration of $500,000.00 payable

from the proceeds of the $1,000,000.00 bond issue

above mentioned, eight hundred four shares of the

capital stock of the said Teton Co-Operative Res-

ervoir Company, being 80.4% of the issued and out-

standing capital stock of the said Company, to the

end that thereby the said Bynum Irrigation District

might acquire an adequate supply of water for the
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irrigation of the lands within the said District ; that

on or about the year 1925 one W. A. Thaanum,

an owner of land in the said District, instituted a

certain action to restrain the said District and its

Board of Commissioners from expending any

money belonging to the said District for the pur-

chase of the said eight hundred four shares of capi-

tal stock above mentioned, and that thereafter in the

said action, and on or about the year 1925, the Su-

preme Court of the State of Montana duly adjudged

that the said District and its said Board of Com-

missioners, by virtue of the provisions of Subdivi-

sion 3, Section 7174, Revised Codes of Montana,

1921, as amended by Chapter 157, Laws of Mon-

tana, 1923, had the power and authority to purchase

the said eight hundred four shares of capital [53]

stock of Teton Co-Operative Reservoir Co., and

that the judgment rendered is in full force, virtue

and effect; that thereafter and on or about tlie

15th day of September, 1925, the said Bynum Irri-

gation District duly purchased the said eight hun-

dred four shares of the capital stock of the said

Teton Co-Operative Reservoir Co. and the water

rights evidenced thereby, and ever since the pur-

chase thereof has owned and held the same; that

the said capital stock of the said Teton Co-Opera-

tive Reservoir Co. so purchased, as aforesaid, con-

stitutes and is the sole source of water suy)ply for

the said Bynum Irrigation District and is indis-

pensable, in its entirety, to the conduct of the busi-

ness of the said Bynum Irrigation District as a



66 James A. Ackroyd et dl. vs.

public corporation of the State of Montana; that

upon the purchase of the said shares of capital

stock of Teton Co-Operative Reservoir Company

the said Bynum Irrigation District and its Board

of Commissioners duly apportioned water for irri-

gation among the lands in the district, as required

by law, and in a just and equitable manner, being

the water acquired by the purchase of the said

stock, and that such water thereupon became, ever

since has been and now is appurtenant to such

lands and inseparable from the same

;

XIV.

That Subdivision 3, Section 7174, Revised Codes

of Montana, 1921, as amended by Chapter 157, Laws

of Montana, 1923, enumerates certain powers of the

Boai'd of Commissioners of Bynum Irrigation Dis-

trict and that the said section, as so amended, is in

the words as follows, to-wit:

"The board shall have power and authority

to appropriate water in the name of the dis-

trict, to acquire by purchase, lease, or contract,

water and water rights; additional waters and

supplies of water, canals, reservoirs, dams and

other works already constructed, or in the

course of construction, with the privilege, if

desired, to contract with the owner, or owners

of such canals, reservoirs, dams and other works

so purchased and in the course of construction,
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for the completion thereof and shall also have

power and authority to acquire by purchase,

lease, contract, condemnation, or other legal

means, lands (and rights [54] in lands) for

rights of way, for reservoirs, for the storage of

needful Avaters, and for dam sites, and neces-

sary appurtenances, and such other lands and

property as may be necessary for the construc-

tion, use, maintenance, repair, improvement,

enlargement and operation of any district sys-

tem of irrigation works."

XV.
That ever since on or about the year 1925 the said

Bynum Irrigation District, as the owner of the

aforesaid eight hundred four shares of capital

stock, and through its Board of Commissioners, has

controlled the said Teton Co-Operative Reservoir

Company and its business and affairs, and has o])er-

ated the said Company for the use and benefit of tlie

said Bynum Irrigation District and the other stock-

holders of the said Company;

XVI.

That the lands within Bynum Irrigation District

would be arid and dry and of negligible value for

agricultural purposes without the water rights ac-

quired by the purchase of the aforesaid capital stock

of Teton Co-Operative Reservoir Company and that

the value of the said lands without the said water

rights would be wholly insufficient to enable the said
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Bynum Irrigation District by the assessment of the

same to pay the aforesaid bonds or any substantial

portion thereof;

XVII.

That on or about the year 1927 the Defendant,

Winston Brothers Company, a corporation, ac-

quired from Teton Co-Operative Reservoir Com-

pany the latter 's promissory note, for a considerable

sum of money, representing^ an indebtedness in-

curred by the said Teton Co-Operative Reservoir

C(»m])any in and about the conduct of its corporate

business and affairs, and that at the time the said

indebtedness was incurred and when the said prom-

issory note was executed and delivered the said De-

fendant, Winston Brothers Company, then and

there well knew that the said Teton Co-Operative

Reservoir Company was the instrumentality and

a2:ency through and by which the [55] Bynum Irri-

gation District supplied water for irrigation pur-

poses to the lands in the said district and that the

said district had no other means of supplying water

to the same; and that the said Winston Brothers

Company also then and there knew^ each and all of

the other facts and circumstances hereinbefore set

forth aud alleged herein;

XVIII.

That thereafter, as more particularly alleged in

Plaintiff's complaint herein, the said Winston

Brothers Company brought an action upon the
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aforesaid promissory note and recovered therein a

judgment against the said Teton Co-Operative Res-

ervoir Company, a copy of which said judgment is

annexed to the said Plaintiff's complaint and is by

reference made a part hereof; that the said judg-

ment has been docketed in the office of the Clerk of

the District Court of the Ninth Judicial District of

the State of Montana in and for the County of

Teton, and that by virtue of the said judgment and

of the docketing thereof the said Defendant, Win-

ston Brothers Company, claims a lien upon the real

estate of the Teton Co-Operative Reservoir Com-

pany necessarily used as aforesaid for the impound-

ing and distribution of waters and for the irriga-

tion of the lands in the said Bynum Irrigation Dis-

trict, and that the said Winston Brothers Company

further claims the right, under the said judgment,

to levy upon the said real estate by writ of execu-

tion and to cause the same to be sold at sheriff's sale

and to deprive the said Teton Co-Operative Reser-

voir Company and the said Bynum Irrigation Dis-

trict of the said property, all of which said property

is indispensable, as hereinbefore alleged, to the

operation of the said Bynum Irrigation District as

a public corporation and to the delivery of waters

for irrigation purposes to the lands in the said dis-

trict
;

XIX.

That the aforesaid claims of the said Defendant,

Winston Brothers Company, are without right ; that
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a sale of the said real [56] estate under execution

upon the aforesaid judgment would jeopardize and

destroy the rights and liens of the Intervenors,

James A. Ackroyd, Dwight S. Brigham, Morris F.

LaCroix, Earle L. Carter, J. Edward Stevens and

Frank E. Nelson, under the aforesaid bonds, and

that the said Winston Brothers Company is with-

out right to cause the said real estate, or any part

of the same, to be sold under the said judgment or

under any writ or writs of execution issued thereon.

Wherefore, the Intervenors, James A. Ackroyd,

Dwight S. Brigham, Morris F. LaCroix, Earle L.

Carter, J. Edward Stevens and Frank E. Nelson,

pray :—

1. That this court declare by its judgment

herein, pursuant to the Acts of Congress relating to

declaratory judgments, that the said Winston Broth-

ers Company is without right, under its judgment

against the said Teton Co-Operative Reservoir Com-

pany, or under any writ or writs of execution issued

thereon, to sell either at sheriff's sale or otherwise

or at all any of the said real estate of the said Teton

Co-Operative Reservoir Co., and that the said

Winston Brothers Company has no lien under the

said judgment upon the said real estate;

2. That they may have further relief based upon

this Court's declaratory judgment herein when-

ever necessary or proper, and also such other and

further relief as to the court shall seem meet, just

and equitable.

And the said Intervenors further repeat and re-

allege the prayer for relief contained in the com-
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plaint of Plaintiff filed in the above entitled action,

with the same force and effect as if said i)ra.yer for

relief were herein set forth at length, and further

pray that they may have the benefit of any and all

proceedings had [57] in the said above entitled

action.

R. E. COOKE
FREDRIC MOULTON and

STERLING M. WOOD
By STERLING M. WOOD

Attorneys for James A. Ack-

royd, Dwight S. Brigham,

Morris F. LaCroix, Earle L.

Carter, J. Edward Stevens,

and Frank E. Nelson, Inter-

venors. [58]

State of Montana,

County of Yellowstone—ss.

Sterling M. Wood, of lawful age, being first duly

sworn, on his oath deposes and says

:

That he is one of the attorneys for the Inter-

venors, James A. Ackroyd, Dwight S, Brigham,

Morris F. LaCroix, Earle L. Carter, J. Edward

Stevens and Frank E. Nelson, in the above entitled

action and makes this verificatioii in their behalf;

that he has read the above and foregoing Bill of In-

tervention and knows the contents thereof, and that

the matters and things therein set forth are true to

the best of his knowledge, information and belief.

STERLING M. WOOD.
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Subscribed and sworn to before me this 23rd day

of February, 1938.

[Notarial Seal] HAZEL BRAINARD,
Notary Public for State of Montana, Residing at

Billings, Montana. My commission expires

April 16, 1939. [59]

imb

EXHIBIT ^'A"

er Dollars

100

United States of

America

State of Montana

County of Teton

1000

BYNUM IRRIGATION DISTRICT
Six Per Cent Gold Bond

First Issue

For Value Received, Bynum Irrigation District,

a public corporation of the State of Montana, prom-

ises to pay to the bearer, or if this bond is registered,

then to the registered holder hereof, the sum of One

Thousand Dollars in gold coin of the United States

of America, of the present standard of weight and

fineness, the First Day of January, 1935, at the

Office of the County Treasurer of Teton County,

Choteau, Montana, or at The Hanover National

Bank of New York City, at the option of the holder,

together witli the interest thereon from the date

hereof at the rate of Six Per Cent Per Annum, pay-

able semi-annually, in like gold coin, on the First
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Days of January and July of each year during the

period of this bond, upon presentation and sur-

render of the respective coupons hereto attached as

they severally become due and payable.

This Bond is one of a series of 1,000 coupon bonds,

numbered consecutively from 1 to 1,000, both inclu-

sive, all being of like tenor, date and effect, except

as to the number and date of payment thereof, and»

all issued under and pursuant to a resolution of the

Commissioners of said Bynum Irrigation District,

duh' and regularly adopted on the twenty-sixth day

of June, 1925, and confirmed by the District Court

of the Nineteenth Judicial District of the State of

Montana, in and for the County of Teton, as pro-

vided for by the laws of the State of Montana, and

all being a lien upon all the land situated in said

Bynimi Irrigation District, as provided for by the

laws of Montana.

This Bond shall pass by delivery unless it has

been registered on the books of the County Treas-

urer of Teton County, Montana, and may be so

registered as to the principal thereof upon applica-

tion to said Treasurer. Such registration of owner-

ship shall be noted hereon and after such registra-

tion of this bond no transfer shall be valid unless it

be made on the books of said Treasurer by the regis-

tered owner thereof in person, or by attorney duly

authorized, and similarly noted hereon. This bond

may, however, be discharged from the effect of such

registration by being transferred on said books to
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the bearer and thereafter transferability by de-

livery shall be restored. It may, however, from time

to time be again transferred to bearer as before.

Such registration shall not, however, affect the ne-

gotiability of the coupons, which shall always be

transferable by delivery merely.

This Bond shall not become valid until authenti-

cated by the signatures of the President and Secre-

tary of Bynum Irrigation District. The interest

coupons attached to this bond may be authenticated

bjy the engraved facsimile signatures of its Presi-

dent and Secretary. [60]

In Witness Whereof, said Bynum Irrigation Dis-

trict has caused this bond to be signed by the Presi-

dent and attested by the Secretary of its Board of

Commissioners under its corporate seal, and in addi-

tion thereto has caused the interest coupons here-

unto attached to be executed by the facsimile signa-

tures of its President and Secretary, this first day

of July, 1925.

W. D. JONES,
President.

Attest

:

E. B. NOBLE,
Secretary.
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(Reverse Side of Bond)

ENDORSEMENTS.

State of Montana,

County of Teton—ss.

We, the undersigned, do hereby severally certify

that we have made and kept a record of the within

bond in our respective offices pursuant to law.

E. B. NOBLE,
Secretary Bynum Irrigation

District

OTTO WAGNILD,
Treasurer Teton County,

Montana.

Name of Reeristered
t>^

Date Owner Signature

Helena, Montana, July 1, 1925.

C. G. Stewart, Secretary of State of the State of

Montana, do hereby certify that the within bond No.

100, of issue No. One, of Bynum Irrigation District,

issued July 1, 1925, is in accordance with an Act of

the Legislature of Montana approved March 5,

1921, a legal investment for all trust funds, and for

tlie funds of all Insurance Companies, Banks, both

commercial and savings. Trust Companies, state
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school funds, and any funds which may be invested

in county, municipal or school district bonds, and it

may be deposited as security for the performance of

any act whenever the bonds of any county, city, city

and coimty, or school district may be so deposited,

it being entitled to such privileges by virtue of an

examination by the State Engineer, the Attorney

General and State Examiner of the State of Mon-

tana, in pursuance of said Act. The within bond

may [61] also, according to the Constitution of the

State of Montana, be used as security for the de-

posit of public money in banks in said State.

C. G. STEWART,
Secretary of State of the State

of Montana.

State of Montana,

County of Teton—ss.

In the District Court of the Nineteenth Judicial

District in and for the County of Teton.

The issuance of this bond, and of the other bonds

of the issue of which this bond is one, has been rati-

fied, approved and confirmed by the decree of the

said District Court.

A¥itness my hand and seal of said Court this 10th

day of Sei)tember, A. D. 1925.

[Seal] BLANCHE M. JACOBSON,
Clerk of the District Court of

Teton County, Montana.

By MEDA McLEAN,
Deputy Clerk.

[Endorsed] : Filed Mar. 11th, 1938. C. R. Garlow,

Clerk. [62]
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Thereafter, on March 22, 1938, a Motion to Dis-

miss Bill of Intervention of James A. Ackroyd, et

al., was duly filed herein, being in the words and

figures following, towit : [63]

[Title of District Court and Cause.]

MOTION TO DISMISS BILL OF INTERVEN-
TION OF JAMES A. ACKEOYD, ET. AL.

Comes Now the defendant, Winston Brothers

Compan}^, a corporation, whose correct corporate

name is Winston Bros. Company, a corporation, and

files this motion and hereby moves the court to dis-

miss the above-entitled action as to this defendant

and to dismiss the bill of intervention of James A.

Ackroyd, Dwight S. Brigham, Morris F. LaCroix,

Earle L. Carter, J. Edward Stevens and Frank E.

Nelson, on file in this action, as to this defendant,

upon the ground and for the reason that said Bill

of Intervention does not state facts sufficient to con-

stitute a cause of action against this defendant, or

to entitle said intervenors to the relief sought, or

[64] any relief, against this defendant.

Wherefore, defendant prays that said action and

said Bill of Intervention of James A. Ackroyd,

Dwight S. Brigham, Morris F. LaCroix, Earle L.

Carter, J. Edward Stevens and Frank E. Nelson,

and said suit in equity, be dismissed as to this de-

fendant and that this defendant have and recover

against the Intervenors above named for its costs

incurred herein.
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Dated this 22nd day of March, 1938.

R. H. GLOVER,
S. B. CHASE, JR.,

JOHN D. STEPHENSON,
Solicitors for Defendant,

Winston Brothers Company,

410-First National Bank

Bldg.,

Great Falls, Montana.

[Endorsed] : Filed March 22, 1938. C. R. Garlow,

Clerk. [65]

Thereafter, on February 13, 1939, the Decision of

the Court was duly filed herein, being in the words

and figures following, towit : \^66~\

[Title of District Court and Cause.]

DECISION.

The complaint in above cause was filed therein

pursuant to the Declaratory Judgment Act, 28

U. S. C. A. 400. In the beginning Brady Irrigation

Company, a corporation, was plaintiff, and Winston

Brothers Company, a corporation, Teton Co-Opera-

tive Reservoir Company, a corporation, and Bynum
Irrigation District, a public corporation, were de-

fendants. C. K. Malone alleges ownership of ten of

the bonds of the Bynum Irrigation District in his

complaint in intervention, and James A. Ackroyd

and five other persons allege that they are the own-
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ers and holders of nine hundred twenty-three of the

bonds of Bynum Irrigation District in their com-

plaint in intervention, and that there are in all 1000

bonds of the par value of one million dollars. Three

motions by AVinston Brothers Company are pend-

ing seeking the dismissal of the complaints of

plaintiff and Malone, intevvenor and the Bill of

Ackroyd, et al, as to this defendant. The grounds

alleged in all three motions are that the complaints

fail to state facts sufficient to constitute a cause

of action against the defendant, Winston Brothers

( 'Ompany. This matter comes before the court under

Rule 40 (2) and briefs have been submitted on the

motions by counsel for the respective parties, plain-

tiff, defendant and intervenors, Ackroyd, et al. [67]

According to the briefs the defendant seems to be

satisfied, generally speaking, with plaintiff's state-

ment of facts, which alleges, among other things,

that plaintiff is a corporation organized and op-

erating solely for the purpose of delivering water

for irrigation and domestic purposes to its stock-

holders and has been operated only as a co-opera-

tive association and not for profit ; that the defend-

ant, Teton Co-operative Reservoir Company is a

corporation and ever since its organization has

been operated solely and only for the purpose of

delivering water for irrigation and domestic pur-

poses particularly for the irrigation of lands owned

or controlled by the stockholders of the same, and

that it has never operated for profit, and that the
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only income it has ever received has been from sale

of its capital stock and from assessments levied

against the same; that it has a capital stock of

one thousand shares of the par value of $150.00',

804 of which arc owned by Bynum Irrigation Dis-

trict, a public corporation, and 156 shares owned

by the plaintiff, and the other 40 shares by other

stocldiolders. The Reservoir Company owns prop-

erty consisting of about 577.81 acres of land situ-

ated in Teton County, Montana; that the land is

necessary for use by the Reservoir Company for

purposes of reservoir, dam and other irrigation

works which are needed for diverting, conveying

storing and distributing water to stockholders of

the Reservoir Company to irrigate the lands of such

stockholders, and the stockholders of plaintiff and

members of the Bynum Irrigation District.

In 1930 defendant, Winston Brothers Company

obtained a judgment in the state court of Teton

County, Montana, against the Reservoir Company

on a promissory note made by the Reser-

voir Company to this defendant, dated July

23, 1927, and that by reason of such judg-

ment the defendant claims a lien against the

property of the Reservoir Company and imless re-

strained by an order of this court will cause an

execution to issue for the enforcement of the judg-

ment by sale of the lands, reservoir site and other

property of the Reservoir Company. The principal

question therefore is, whether the defendant, Win-

ston Brothers Company, has a lien upon the [68]
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said property, and whether it is subject to sale

under a writ of execution for the enforcement of

the judgment. The theory of plaintiff is that the

use of the water diverted, stored and distributed

by the Reservoir Company and its irrigation works

are appurtenant to the lands v/hich are irrigated

by such water, and that smce all of the lands of the

Reservoir Company are necessary for the diversion,

storage and distribution of such waters that they

can not be sold mider execution.

The theory of the intervenors, Ackroyd, et al,

is that the Reservoir Company is not operated for

profit and has no beneficial interest in the real

estate it owns; that the real estate, and the appur-

tenances, are used only to provide water for irriga-

tion purposes to the stockholders of the company

at the cost of the service, each share of stock repre-

senting the right to a proportionate part of the

water rights involved; that the Bynum Irrigation

District is a public corporation and is the owner

of 80.4% of the stock of the Reservoir Company

—

thus controlling its business; that the Reservoir

Company is but a trustee holding a naked legal

title to the water facilities and the entire beneficial

interest therein is vested in its stockholders, which

include the Bynuni Irrigation District holding

80.4% of the outstanding stock; therefore, the

Bynum Irrigation District is a cestui que trust of

the trust of which the Reservoir Company is trustee.

That since the real estate of the Reservoir Company
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belongs to the Byniun Irrigation District, a public

corporation, for reasons of public policy it would

be exempt from execution. The title to 577.81 acres

of land is in the Reservoir Company, together with

a government reservoir site, canals, ditches and

water rights. Section 9410 of Revised Codes of

Montana of 1935 provides that from the time the

judgment is docketed it becomes a lien upon all

real property of the judgment debtor not exempt

from execution in the county, owned by him at the

time, or which he may afterward acquire, imtil

the lien ceases, which may continue for six years,

unless the judgment is previously satisfied.

Another reference to the question, w^hether the

property is subject to execution is found in Sec.

9424 R. C. M. 1935; and is as follows: ''What shall

be liable on execution—not affected until levy. All

goods, chattels, moneys and other property, both

real and personal, or any interest therein of the

judgment debtor, not exempt by law, and all [69]

property and rights of property, seized and held

imder attachment in the action, are liable to exe-

cution". The next question confronting the court

is whether such property as that involved in this

action is exempt from execution. The statutory

provisions in respect to exemptions are found in

Sections 9427 to 9430, 2 R. C. M. 1935. Coimsel

contend that the only exemption that might apply

is found in Sec. 9428, subdivision 10, exempting

''all court houses, jails, public offices, and buildings,
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lots, grounds, and personal property, the fixtures,

furniture, books, papers, and appurtenances be-

longing and pertaining to the court house, jail,

and public offices belonging to any county of this

state, and all cemeteries, public squares, parks, and

X)laces, public buildings, town halls, public markets,

buildings for use of fire departments and military

organizations, and the lots and grounds thereto

belonging and a])pertaining, owned or held by any

town or incorporated city, or dedicated by such

city 01- tovai to health, ornament, or public use,

or for the use of any fire or military company or-

ganized under the laws of the State. No article,

however, or species of property mentioned in this

section is exempt from execution issued upon a

judgment recovered for its price, or upon a judg-

ment of foreclosure of a mortgage lien thereon,

and no person not a bona fide resident of this state

shall have the benefit of these exemptions. No per-

son can claim more than one of the exemptions

mentioned in the first six subdivisions of this sec-

tion."

Directly preceding the above subdivision 10 ap-

pears the following introductory paragraph: "Spe-

cific exemptions. In Addition to the property men-

tioned in the preceding section, there shall be ex-

empt to all judgment debtors who are married, or

who are heads of families, the following pro])erty:"

This paragraph seems to have but very little if any

application to subdivision 10, which deals almost
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entirely with public buildings and grounds. It is

not apparent how the lands and works of the Reser-

voir Company could be exempt under the provisions

of the above mentioned statute. The claim is made

that the property of the Reservoir Company is

appurtenant to the lands of the stockholders of the

Brady Irrigation Company and to the [70] lands

within the Bynum Irrigation District. But the ex-

emption statute would not seem to apply for the

apparent reason that it does not deal with the

kind of property here involved. (Considerable stress

is placed upon the assertion that the Reservoir

Company does not operate for profit; there seems

to be no reason on that account alone why that

company should be excused from payment. It ap-

])ears that the work done by defendant Winston

Brothers was for the enlargement and improvement

of the reservoir of the former company and prob-

ably enhanced its value and increased the water

supply. The defendant recovered a judgment on a

promissory note given by the Reservoir Company

for the price of these improvements and the debtor

company refused payment of the balance due. If the

exemption statute itself does not declare that where

a judgment is obtained under such circumstances

the defendant's property shall not be exempt from

sale imder execution, it is difficult to draw the line

of demarkation. The statute says that "no article,

however, or species of property mentioned in this

section is exempt from execution issued upon a
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judgment recovered for its price * * *". This was

a judgment for the price of necessary additions

to and improvements of the property of the debtor

company. Even though the statute should be held

to apply the foregoing provision would seem to

raise a serious question whether it would be avail-

able to the Reservoir Company.

But there are other questions to be considered

in order to determine whether Winston Brothers

should be allowed to proceed under their judgment.

A declaratory judgment is sought, to the effect

that the judgment of Winston Brothers Company

is not a lien upon the lands and premises of the

Reservoir Company, and that they should be en-

joined from claiming a lien or attempting to sell

the property on execution. The theory is advanced

in intervener's brief that the real estate of the

Reservoir company in fact belongs to B3riium Irri-

gation District, a public corporation, and therefore

for reasons of public policy would be exempt from

execution. In respect to the Reservoir Company

there is nothing novel or unusual in its incorpora-

tion, organization or operation. Wliile it may not

be conducted for profit it ascertains the cost of

operation and assesses its stockholders accordingly.

If there should be a saving in the course of its

operations [71] at any time would it not inure

to the benefit of the stockholders. From time to time
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repairs and improvements would be necessary and

expense would have to be incurred and arrange-

ments made for payment. Of course, they would

expect to pay; they would not want to defeat an

honest obligation by claiming that they had a mere

naked title to the property, and that the water they

stored belonged to someone else and the works as

well; and that because one irrigation company owned

eighty per cent of its (the Reservoir Company's)

stock, and was a public corporation, that that there-

by rendered it execution proof for reasons of public

policy.

It ayjpears that the Reservoir Company did not

sell any land to the purchasers of its shares of

stock, and under its by-laws the right to use the

water was evidently a personal right and not lim-

ited to any specific land. The Brady Company owns

no land but does own shares of stock in the Reser-

voir Company, and its (the Brady Company's)

stockholders own land but no shares in the Reser-

voir Company. The right to the use of water by

the stockholders of the Brady Company rests upon

the ownership of stock by the Brady Company in

the Reservoir Company, subject to such rules and

regulations as may be adopted. The particular facts

of the case will determine whether a water right

is appurtenant to land as governed by Montana

decisions. The court held in Maclay v. Missoula

Irrigation District, 90 Mont. 344, 3 Pac. (2) 286:

"The law on the subject of when water rights are
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appurtenant to land and on the right to effect a

severance is well established in this state. A water

right, legally acquired, is in the nature of an ease-

ment in gross, which, according to circumstances,

may or may not be an easement annexed or attached

to certain lands as an appurtenance thereto. (Smith

V. Denniff, 24 Mont. 20, 81 Am. St. Rep. 408, 50

L. R. A. 741, 60 Pac. 398). When a water right is

acquired by appropriation and used for a bene-

ficial and necessary purpose in connection with a

given tract of land, it is an appurtenance thereto,

and, as such, passes with the conveyance of the

land, unless expressly reserved from the grant.

(Lensing v. Day & Hensen Co., 67 Mont. 382, 215

Pac. 999). This is so even though the grant does

not specifically mention the water right. [72] (Yel-

lowstone Valley Co., v. Associated Mortgage In-

vestors, 88 Mont. 73, 70 A. L. R. 1002, 290 Pac.

255). Such a right may, however, be disposed of

apart from the land to which it is appurtenant

(Lensing v. Day & Hensen Co., above), and may

be reserved from a grant of the land (Kofoed v.

Bray, 69 Mont. 78, 220 Pac. 532)."

One who asserts that a water right and ditch

are appurtenant to certain lands has the burden

of proving it, and must connect himself with the

title of the prior appropriator (Smith v. Denniff,

24 Mont. 20). One could purchase stock from a

stockholder of the Brady Company and use it

wherever he desired without regard to the use of

water by the other stockholders; the stock of this
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company could be transferred without the land;

the sale of the land would not carry with it any

stock of the above company unless so specified in

the deed. If it were possible to hold that the stock-

holder's interest in the Brady Company is

in effect an interest of a stockholder in

the Reservoir Company, and that such inter-

est g'ives the stockholder of Brady Company

an interest in the water rights owned by the Reser-

voir Company, and that therefore such water right

is appurtenant to the land of the Brady Company's

stockholder and gives such stockholder title to the

lands and works of the Reservoir Company, and

that consequently the latter company holds only a

naked legal title, then, under such circumstances,

the theory of the plaintiff and intervener in sub-

stance at least, might have to be adopted.

The definition of appurtenance is given in Smith

V. Denniff, Supra, at page 23, as follows: ''Section

1078 of the Civil Code (Section 6671 R. C. M. 1935)

defines an 'appurtenance' as follows: 'A thing is

deemed to be incidental or appurtenant to land

when it is by right used with the land for its bene-

fit, as in the case of a way, or water course, or of

a passage for light, air or heat from or across the

land of another'. A 'water course from or across

the land of another' is an easement, and by refer-

ence to section 1250 of the Civil Code (Section

6749 R. C. M. 1935) it is plain that in the contem-

plation of the Code an appurtenance to land is in

any and every case an easement."
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This definition of the writer of the above deci-

sion is interestingly illustrated on pages 23 et seq.

The court further held in the above case [73] on

page 27: "Nor can it (the servitude upon the land

across which his water is conveyed) be technically

an appurtenance to the land upon which it exists,

for, as we have seen, a burden or servitude, to be

appurtenant to the land, must be a burden or ser-

vitude upon other land." Even though it should

appear that the Brady Company's stockholders

have an easement in the ditches of the Reservoir

Company, would that circumstance render the prop-

erty of the latter company immune from the lien

of a judgment or sale on execution. Reference has

been made to the case of Yellowstone Valley Com-

pany V. Associated Mortgage Investors, 88 Mont.

73, 290 Pac. 255, wherein appears an able opinion

written by Chief Justice Callaway, which has been

carefully considered by this court because of the

reliance placed upon it by counsel for ])laintiff.

It is plain to be seen that the court in that case was

dealing with an entirely different state of facts al-

though the deductions might appear to have some

bearing on the instant case. The court there held

that under the facts show^n the mortgage included

the w^ater rights represented by the shares of stock,

which had been specifically enumerated and in-

cluded therein, and further held: "we do not over-

look the point that whether a water right evidenced

by shares of stock is api)urtenant to the land upon

which the water is used is a question of fact. But,
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upon the conceded facts, that question does not

trouble us; clearly, the water is appurtenant to the

land." It seems hardly possible to find from the

language of the foregoing decision that the court

intended the inference to be drawn that a stock-

holder in the Yellowstone Valley Company was an

owner of an interest in the property of the com-

pany, and that this interest was appurtenant to the

land which is irrigated.

Contrary to the theory of plaintiff it clearly ap-

por»vs from the cases cited by defendant, viz : Hyink

V. Low T^ine Irrigation Company, 62 Mont. 401, and

Dyk V. Buell Land Co., 70 Mont. 557, 227 Pac. 71,

that a property interest has been shown to exist

in the Reservoir Company and that this company

cannot be held to possess merely a naked legal title

under the Montana decisions.

Much stress has been placed upon the by-laws of

the Reservoir Company as to its character as a cor-

poration for profit, or otherwise: [74] as to that,

the articles of incorporation would seem to be the

best evidence, but they are not attached to the com-

plaint as an exhibit, and nothing appears therein

to indicate anj^thing else than an ordinary corpora-

tion for profit. In Canyon Creek Irr. Dist. vs.

Martin, 52 Mont. 339; 159 Pac. 418, after showing

the stock had a, commercial value, as in the case of

the Reservoir Company, and the corporate purposes,

the court held on page 344; ''This fixes and deter-

mines the character of the reservoir company ; in it
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there is nothing suggestive of mutuality, nothing

to indicate that the functions of the corporation are

confmed to the carriage of water to its members

so as to make them, and not the corporation, the

owners of its ostensible assets. If it be supposed,

however, that this is made to appear from the by-

laws offered but not received in evidence, the answer

is that not in this way can the essential nature of

the corporation be affected." Other cases relied

upon by plaintiff are Gue v. The Tide Water Canal

Company, 65 U. S. 257, 16 L. Ed. 635, and Eldredge

V. Mill Ditch Company, 177 Pac. 939 (Ore.) ; the

latter case is also cited by interveners Ackroyd,

et al. The court has read these cases, bearing in

mind the application made by counsel for both sides

in this controversy, and is inclined to believe that

neither of them is applicable to the facts of the

present case; the reasoning found in defendant's

brief in opposition to the application of these two

cases as an authoritative guide appears to be cor-

rect. The principal ground of distinction between

the Eldredge case and the present case is that the

stockholders of the Reservoir Company do not

own any land; the stock being held by the Brady

Irrigation Company and the Bynum Irrigation

District. The interveners are bondholders of Bynum
Irrigation District, and the bonds appear to be a

lien upon all of the land situated in that district;

from the complaint in intervention it does not a])-

pear that any of the land of the Reservoir Com-

pany is in the Bynum Irrigation District.
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There are no cases cited showing that a person

who is not the owner of a water right can obtain

an easement in a ditch for the conveyance of water

for irrigation. The water right owner in the im-

mediate case is the Reservoir Company and the

rights of plaintiff and the Bynum Irrigation Dis-

trict are governed by contract with the Reservoir

Company. [75]

This case presents rather a difficult situation for

all concerned, and the difficulty is not likely to end

with this decision, but the court has endeavored

to keep in view the way to substantial justice. Of

course, the best way out is to make arrangement

for the payment of the judgment. It is quite evi-

dent that all who are using water from this reser-

voir are deriving benefit from the improvements

made by defendant, in fact they are the chief bene-

ficiaries.

The court has considered the pleadings, argu-

ments of counsel for the respective parties, the con-

stitution and statutes referred to, and many au-

thorities, and being duly advised and good cause

appearing therefor, is now of the opinion that the

application for injunctive relief should be denied

and that the three motions to dismiss should be

granted and it is so ordered.

CHARLES N. PRAY
Judge.

[Endorsed] Filed Feb. 13, 1939. C. R. Garlow,

(^lerk. C. G. Kegel, Deputy Clerk. [76]
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Thereafter, on April 14, 1939, Judgment of Dis-

missal was duly filed and entered herein, being in

the words and figures following, towit: [77]

In the District Court of the United States in and

for the District of Montana.—Great Falls Divi-

sion.

JAMES A. ACKROYD, DWIGHT S. BRIGHAM,
MORRIS F. LaCROIX, EARLE L. CARTER,
J. EDWARD STEVENS and FRANK E.

NELSON,
Interveners,

vs.

BRADY IRRIGATION COMPANY, a corpora-

tion,

Plaintife,

and

WINSTON BROTHERS COMPANY, a corpo-

ration, TETON CO-OPERATIVE RESER-
VOIR COMPANY, a corporation, and BY-

NUM IRRIGATION DISTRICT, a public

corporation,

and

C. K. MALONE,

Defendants,

Intervenor.

Respondents.
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JUDGMENT OF DISMISSAL.

The decision of the court having been filed with

the Clerk of Court on February 13, 1939, denying

the application for injunctive relief and ordering

dismissed the complaint and the two complaints in

intervention, hereinafter more fully described, and

It appearing to the court that notice of the entry

of said decision and order was given to the plaintiff

and to all the intervenors, hereinafter mentioned,

and that more thari ten (10) days has elapsed since

said notice was so given, and that neither the plain-

tiff nor any of said intervenors have filed any

amended pleadings whatsoever. [78]

Now therefore, on motion of the defendant, Win-
ston Brothers Company, a corporation, it is hereby

ordered, adjudged and decreed that the complaint

of plaintiff*, Brady Irrigation Company, a corpora-

tion, the complaint in intervention of the inter-

vener, C. K. Malone, and the bill of intervention

of the intervenors, James A. Ackroyd, Dwight S.

Brigham, Morris F. LaCroix, Earle L. Carter, J.

Edward Stevens and Frank E. Nelson, be and each

of them is hereby fully and finally dismissed and

that judgment of dismissal as to each of them be

entered, and the defendant, Winston Brothers Com-

pany, have and recover as against said plaintiff

and all of said intervenors, its costs herein which

are hereby taxed and allowed at the sum of $10.00.

Given and made this 14 day of April, 1939.

CHARLES N. PRAY
Judge.

[Endorsed]: Filed and entered April 14, 1939.

('. R. Garlow, Clerk. [79]
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Thereafter, on July 8, 1939, Notice of Appeal

was duly filed herein by James A. Ackroyd, et aL,

Interveners, being in the words and figures fol-

lowing, to wit: [80]

[Title of District Court and Cause.]

NOTICE OF APPEAL

To C. R. Garlow, Clerk of the above named Court,

and to the parties to the above entitled action

and their attorneys:

Notice is hereby given that James A. Ackroyd,

Dwight S. Brigham, Morris F. LaCroix, Earle L.

Carter, J. Edward Stevens, and Frank E. Nelson,

Interveners above-named, hereby appeal to the Cir-

cuit Court of Appeals for the Ninth Circuit from

the final judgment of the court herein, entered in

the above entitled action on April 14th, 1939.

This appeal is taken from the whole and every

part of the judgment above described. [81]

Dated this 8th day of July, A. D. 1939.

STEELING M. WOOD
R. E. COOKE
FREDRIC MOULTON

By STERLING M. WOOD
Attorneys for Interveners,

Ackroyd, et al.

Securities Building,

Billings, Montana,

[Endorsed]: Filed July 8, 1939. i\ R. Carlow,

Clerk. [82]
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Thereafter, on July 8, 1939, Cost Bond on Appeal

was duly filed herein by James A. Ackroyd, et al.,

Interveners, being in the words and figures follow-

ing, to wit: [83]

[Title of District Court and Cause.]

COST BOND ON APPEAL

Know all men by these presents:

That we, James A. Ackroyd, Dwight S. Brigham,

Morris F. LaCroix, Earle L. Carter, J. Edward

Stevens, and Frank E. Nelson, as Principals, and

the Massachusetts Bonding and Insurance Com-

pany, a corporation, as Surety are held and firmly

bound unto Winston Brothers Company, a corpo-

ration, in the full and just sum of Two Hundred

Fifty Dollars ($250) to be paid to the said Winston

Brothers Company, a corporation, to which pay-

ment well and truly to be made we bind ourselves,

our successors and assigns, jointly and severally,

by these presents.

Sealed with our seals this 7th day of July in

the Year of [84] Our Lord 1939.

Whereas, lately in the above entitled action a

judgment was rendered against the Interveners,

James A. Ackroyd, Dwight S. Brigham, Morris F.

I^aCroix, Earle Tj. Carter, J. Edward Stevens, and

Franlv E. Nelson, therein, and the said Interveners

are about to appeal, to the United States Circuit

Court of Appeals for the Ninth Circuit, from the

said judgment, and the whole thereof, to reverse

the said judgment;
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Now, Therefore, the condition of the above obli-

gation is such that if the above named Interveners

shall pay all costs, if the said appeal is dismissed

or judgment affirmed, or shall pay such costs as

the appellate court may award if the said judg-

ment is modified, then the above obligation to be

void; else to remain in full force and virtue.

In accordance with Rule 90 of the Rules of the

above named District Court of the United States

for the District of Montana, the said Massachusetts

Bonding and Insurance Company, a corporation,

the surety herein, expressly agrees that in case of

a breach of any condition of this bond that the

above named court, upon notice to the said surety

of not less than ten days, may proceed summarily

in the above entitled action in which this bond is

being given, to ascertain the amount which the said

surety is bound to pay on account of such breach,

and render judgment therefor against the said

suretv, and award execution therefor.

JAMES A. ACKROYD,
DWIGHT S. BRIGHAM,
MORRIS F. LaCROIX,
EARLE L. CARTER,
J. EDWARD STEVENS and

FRANK E. NELSON
By STERLING M. WOOD

Their Atfy in Fact.

MASSACHUSETTS BONDING AND
INSURANCE COMPANY,
a corporation.

By ROBERT A. NATHAN, JR.

Its Attv. in Fact
[Seal]

[Endorsed]: Filed July 8, 1939. C. R. Garlow,

Clerk. [85]
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'J'hereaftei', on July 11, 1939, Notice of Appeal

was duly filed herein by Brady Irrigation Com-

pany, being in the words and figures following,

to wit: [86]

[Title of District Court and Cause.]

NOTICE OF APPEAL TO THE CIRCUIT
COURT OF APPEALS

Notice is hereby given:

That Brady Irrigation Company, plaintiff above

named, hereby appeals to the Circuit Court of

Appeals for the Ninth Circuit from the final judg-

ment entered in this action on the 14th day of April,

1939.

Dated this 11 day of July, A. D. 1939.

I. W. CHURCH
ART JARDINE
J. W. FREEMAN
J. N. THELEN
J. P. FREEMAN
ERNEST ABEL

By ERNEST ABEL
Attorneys for Plaintiff

[Endorsed]: Filed July 11, 1939. C. R. Garlow,

Clerk. [87]

Thereafter, on July 11, 1939, Bond on Appeal

was duly filed herein by Brady Irrigation Com-

pany, a corporation, being in the words and figures

following, to wit : [88]
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[Title of District Court and Cause.]

BOND ON APPEAL.

Know All Men by These Presents

:

That National Surety Corporation, a corporation

created and existing under the laws of the State of

New York, and authorized to and doing business in

the State of Montana, as a surety corporation, is

held and firmly boimd unto the above named defend-

ant, Winston Brothers Company, a corporation, in

the sum of Two Hundred Fifty and no/100 Dollars,

$250.00, to be paid to the said Winston Brothers

Company, a corporation, for the payment of which,

well and truly to be made, it binds itself, its succes-

sors and assigns firmly by these presents.

Whereas, the above named Brady Irrigation Com-

pany, a corporation, has prosecuted an appeal, or

is about to prosecute an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, to

reverse the Judgment rendered in the above entitled

suit, by the Judge of the District Court of the

United States, in and for the District of Montana;

[89]

Now, therefore, the undersigned, the National

Surety Corporation, in consideration of the prem-

ises and of said appeal, does hereby undertake in

the sum of Two Hundred Fifty and no/100 Dollars

($250.00) and promises to the effect that if the said

plaintiff, Brady Irrigation Company, a corporation,

shall pay all costs if the appeal is dismissed or the
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judgment affirmed, and all such costs as the said

Circuit Court of Appeals may award if said judg-

ment is modified, then this obligation shall be void,

otherwise the same shall be and remain in full

force and virtue.

Dated this 11th day of July, 1939.

NATIONAL SURETY CORPORATION,
[Seal] By W. S. FRARY,

Attorney in Fact.

[Endorsed]: Filed July 11, 1939. C. R. Garlow,

Clerk. [90]

Thereafter, on July 11, 1939, copies of notices of

appeal were duly mailed to counsel herein, the

docket record of such mailing of notices being in the

w^ords and figures following, towit: [91]

[Title of District Court and Cause.]

DOCKET ENTRIES:
July 11, 1939.

Mailed Copy notice of appeal of James A.

Ackroyd, et al, to Freeman, Thelen & Freeman,

Great Falls, Montana, ; George Coffey, Choteau,

Montana; and Cooper, Stephenson & Glover,

Great Falls, Montana, attorneys.

July 11, 1939.

Mailed copy notice of appeal of Brady Irriga-

tion District to Wood & Cook, Billings, Mon-

tana; George Coffey, Choteau, Montana; and

Cooper, Stephenson & Glover, Great Falls,

Montana, attorneys. [92]
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Thereafter, on July 12, 1939, Stipulation as to

Record on Appeal was duly filed herein, being in

the words and figures following, towit : [93]

[Title of District Court and Cause.]

STIPULATION AS TO RECORD ON APPEAL

It Is Hereby Stipulated, by and between the at-

torneys for the respective parties to the above en-

titled action, as follows, to-wit:

I.

That this stipulation is made under Rule 75(f) of

the Rules of Civil Procedure for the District Courts

of the United States and in lieu of a designation

under Rule 75(a) of said Rules of the contents of

the record on appeal in the above en- [94] titled

action

;

II.

That the parts of the record to be included in the

above entitled action on the appeal of said action

to the United States Circuit Court of Appeals for

the Ninth Circuit, shall be as follows, to-wit:

A. Complaint and petition for declaratory judg-

ment of Plaintiff, Brady Irrigation Company, a

corporation

;

B. Motion of Defendant, Winston Brothers

Company, a corporation, to dismiss bill of com-

plaint
;

C. Complaint in Intervention of C. K. Malone;

D. Motion of Defendant, Winston Brothers

Company, a corporation, to dismiss complaint in in-

tervention of C. K. Malone

;
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E. Bill of Intervention of James A. Ackroyd,

Dwight S. Brigham, Morris F. LaCroix, Earle L.

Carter, J. Edward Stevens and Frank E. Nelson

;

F. Motion of Defendant, Winston Brothers

Company, a corporation, to dismiss bill of interven-

tion of Tames A. Ackroyd, Dwight S. Bris^ham,

Morris F. LaCroix, Earle L. Carter, J. Edward

Stevens and Frank E. Nelson;

G. Order s^rantinc^ James A. Ackroyd, Bwis^ht

S. Brio^ham, Morris F. LaCroix, Earle L. Carter,

J. Edw^ard Stevens and Frank E. Nelson leave to

intervene

;

H. Order and decision of Judge Pray of Feb-

ruary 13th, 1939, granting motions to dismiss

;

I. Judgment of dismissal of April 14th, 1939;

J. Notice of Appeal of James A. Ackroyd,

Dwight S. Brigham, Morris F. LaCroix, Earle Tj.

Carter, J. Edward Stevens and Frank E. Nelson

filed July 8th, 1939, together with portions of the

clerk's civil docket designating the names of the

persons to whom copies of the notices of [95] appeal

were mailed with date of mailing;

K. Cost bond on appeal filed in connection with

the notice of appeal designated in the last preceding

paragraph hereof;

L. Notice of Appeal of Plaintiff, Brady Irriga-

tion Company, a corporation, filed July 11th, 1939,

together with portions of the clerk's civil docket

designating the names of the persons to whom
copies of the notices of appeal were mailed with

date of mailing;
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M. Cost bond on appeal filed in connection with

the notice of appeal designated in the last preceding

paragraph hereof.

N. A copy of this Stipulation.

Dated this 11th day of July, A. D. 1939.

I. W. CHURCH
ART JARDINE
J. W. FREEMAN
J. N. THELEN
J. P. FREEMAN
ERNEST ABEL

By ERNEST ABEL,
Attorneys for Plaintiff.

STERLING M. WOOD
R. E. COOKE
FREDERIC MOULTON

By STERLING M. WOOD
Attorneys for Interveners, James A. Ack-

royd, Dwight S. Brigham, Morris F.

LaCroix, Earle L. Carter, J. Edward

Stevens and Frank E. Nelson.

R. H. GLOVER
S. B. CHASE, JR.

JOHN D. STEPHENSON
By S. B. CHASE, JR.

Attorneys for Defendant, Winston Brothers

Company, a corporation.

[Endorsed]: Filed July 12, 1939. C. R. Garlow,

Clerk. [96]
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In the District Court of the United States in

and for the District of Montana, Great Falls

Division

United States of America, d

District of Montana—ss.

I, C. R. Garlow, (.lerk of the District Court of

the United States for the District of Montana, do J

hereby certify to the Honorable, The United States

Circuit Court of Appeals for the Ninth Circuit, that

the foregoing volume consisting of 97 pages, num-

bered consecutively from 1 to 97 inclusive, is a full,

true and correct transcript of all matter designated

by the parties as the record on appeal in case No.

3053, Brady Irrigation Company vs. Winston Bros,

(^ompany, et al., as appears from the original rec-

ords and files of said court in my custody as such

Clerk.

I further certify that the costs of said transcript

amount to the siun of Twenty-two and 80/100 Dol-

lars ($22.80), and have been paid by the appellant.

Witness my hand and the seal of said court at

Great Falls, Montana, this 28th day of July, 1939.

C. R. GARLOW,
Clerk as aforesaid.

By C. G. KEGEL,
Depuiy.

[Seal] [97]
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[Endorsed]: No. 9251. United States Circuit

Court of Appeals for the Ninth Circuit. James A.

Ackroyd, Dwight S. Brigham, Morris F. LaCroix,

Earle L. Carter, J. Edward Stevens, and Frank E.

Nelson, Appellants, vs. Winston Brothers Company,

a corporation. Appellee, and Brady Irrigation Com-

pany, a corporation, Appellant, vs. Winston Broth-

ers Company, a corporation. Appellee. Transcript of

Record Upon Appeals from the District Court of

the United States for the District of Montana.

Filed July 31, 1939.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



106 James A. AcUroyd et al. vs.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 9251.

JAMES A. ACKROYD, DWIGHT S. BRIGHAM,
MORRIS F. LaCROIX, EARLE L. CARTER,
J. EDWARD STEVENS and FRANK E.

NELSON,
Intervenors,

vs.

BRADY IRRIGATION COMPANY,
a corporation.

Plaintiff,

and

WINSTON BROTHERS COMPANY, a corpora-

tion, TETON CO-OPERATIVE RESER-
VOIR COMPANY, a corporation, and

BYNUM IRRIGATION DISTRICT, a pub-

lic corporation.

Defendants,

and

C. K. MALONE,
Intervenor,

Respondents.

STATEMENT OF THE POINTS ON WHICH
APPELLANT, BRADY IRRIGATION
COMPANY, INTENDS TO RELY, AND OF
THE PARTS OF THE RECORD WHICH
SAID APPELLANT THINKS NECES-
SARY FOR THE CONSIDERATION
THEREOF.
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The appellant, Brady Irrigation Company, in-

tends to rely upon the contentions that the District

Court erred:

1. In granting the Motion of the defendant,

Winston Brothers Company, a corporation, to dis-

miss the plaintiff's Complaint and Petition for a

Declaratory Judgment upon the following grounds,

to-wit

:

a. That the plaintiif was entitled to a Judgment

declaring the rights of the parties to the lands and

premises, the legal title to which is held by Teton

Cooperative Reservoir Company, which are neces-

sary for irrigation purposes.

b. That the plaintiff has an easement in and to

the lands necessary for irrigation purposes, the title

to which is held by Teton Cooperative Reservoir

Company, for the purpose of storing, diverting and

carrying water for irrigation purposes to the lands

of the stockholders of said plaintiif corporation,

and that such easement is appurtenant to the lands

irrigated with such waters.

c. That the plaintiff has an interest in the lands

necessary for irrigation purposes, the title to which

is held by Teton Cooperative Reservoir Company.

2. In Dismissing the plaintiff's Complaint and

Petition for Declaratory eludgment.

3. In rendering Judgment dismissing the plain-

tiff's Complaint and Petition for Declaratory Judg-

ment.

4. In holding that the appellant, Brady Irriga-

tion Company, was not entitled to a Judgment, de-

claring the rights and easements of said Brady Irri-
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gation Company, by reason of its ownership of one

hundred fifty-six (156) shares of the capital stock

of Teton Cooperative Reservoir Company, in and to

the property used for irrigation purposes, the legal

title to which is held by Teton Cooperative Reser-

voir Company.

5. In failing to hold that the appellant, Brady

Irrigation Company, was entitled to a Judgment

declaring the rights of said Brady Irrigation Com-

pany, by reason of its ownership of 156 shares of

the capital stock of Teton Cooperative Reservoir

Company, in and to the property used for irrigation

purposes, the legal title to which is held by Teton

Cooperative Reservoir Company.

6. In holding that the Appellee, Winston Broth-

ers Company, a corporation, has a lien enforceable

by a Writ of Execution and Sale against the prop-

erty necessary and used for irrigation purposes, the

legal title to which is held by Teton Cooperative

Reservoir Company.

7. In refusing to declare the rights of the appel-

lant, Brady Irrigation Company, in and to the land

necessary and used for irrigation purposes, the title

to which is held by Teton Cooperative Reservoir

Company.

8. In holding that the Judgment of the appellee,

Winston Brothers Company, a corporation, is a lien

enforceable by a Writ of Execution and Sale

against the property which is necessary and is used

for irrigation purposes, the legal title to which is

held by Teton Cooperative Reservoir Company.



Winston Brothers Company 109

9. In failing to hold that the appellant, Brady

Irrigation Company, was not entitled to a Judg-

ment declaring that any lien which the apijellee,

Winston Brothers Company, a corporation, may
have against the land described in the Com])laint

and held by Teton Cooperative Reservoir Company,

is subject to an easement of the appellant, Brady

Irrigation Company, for the purpose of diverting,

storing and carrying water for irrigation jmrposes

on and across said land.

10. In holding that the plaintiff, Brady Irriga-

tion Company, a corporation, was not entitled to an

injunction restraining a sale under a Writ of Exe-

cution, of the property necessary and used for irri-

gation purposes, the legal title to which stands in

the name of Teton Cooperative Reservoir Company.

11. In holding that the appellant, Brady Irriga-

tion Company, does not have an easement in and to

the lands necessary for irrigation purposes, the legal

title to which is held by Teton Cooperative Reser-

voir Company, which easement is unaffected and

superior to the lien of any Judgment of the appel-

lee, Winston Brothers Company, a corporation.

12. In holding that the lands necessary for irri-

gation purposes, the legal title to which is held by

Teton Cooperative Reservoir Company, are not ap-

purtenant to the lands of the stockholders of the

appellant, Brady Irrigation Company, irrigated

with waters diverted, impounded and stored by

means of the irrigation works under the supervision

of Teton Cooperative Reservoir Company.
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13. In not denying the motion of the appellee,

Winston Brothers Company, a corporation, to dis-

miss the plaintiff's Complaint and petition for

Declaratory Judgment.

14. In the rendition of the final Judgment in

this case, filed and entered herein on the 14th day of

April, 1939.

The appellant, Brady Irrigation Company, deems

the entire record as filed with the clerk of this

Court, and designated in the Stipulation as to the

record on appeal filed in the office of the District

Court herein, which Stipulation is incorporated as

a part of said record, necessary for the considera-

tion of the contentions above enumerated.

Dated this 5th day of August, A. D. 1939.

I. W. CHURCH
ART JARDINE
J. W. FREEMAN
J. P. FREEMAN
ERNEST ABEL

By J. W. FREEMAN
Attorneys for Appellant.

Service of the foregoing Statement and Designa-

tion is hereby acknowledged this 5th day of August,

1939.

S. B. CHASE, JR.

R. H. GLOVER
JOHN D. STEPHENSON
Attorneys for Respondent,

Winston Brothers Company, a

corporation.

[Endorsed] : Filed Aug. 8, 1939.
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[Title of Circuit Court of Apx^eals and Cause.]

STATEMENT OF POINTS ON WHICH AP-
PELLANTS, JAMES A. ACKROYD,
DWIGHT S. BRIGHAM, MORRIS F. LA-

CROIX, EARLE L. CARTER, J. EDWARD
STEVENS AND FRANK E. NELSON, IN-

TEND TO RELY ON APPEAL AND DESIG-
NATION OF PARTS OF RECORD WHICH
SAID APPELLANTS THINK NECESSARY
FOR THE CONSIDERATION THEREOF.

The Appellants, James A. Ackroyd, Dwight S.

Brigham, Morris F. LaCroix, Earle L. Carter, J.

Edward Stevens, and Frank E. Nelson, intend to

rely, upon the appeal in the above-entitled action,

on the contentions that the District Court erred:

1. In granting the motion to dismiss of the

Appellee, Winston Brothers Company, a corpora-

tion, directed at the bill of intervention of the said

Appellants

;

2. In rendering and entering the final judgment

below of April 14th, 1939, dismissing the said ac-

tion.

The points of law upon which the said Appel-

lants, James A. Ackroyd, Dwight S. Brigham, Mor-

ris F. LaCroix, Earle L. Carter, J. Edward Stevens,

and Frank E. Nelson, intend to rely, stated in gen-

eral terms, are as follows, towit

:

1. That the Appellant, Brady Irrigation Com-

pany, a corporation, and the Appellants, James A.

Ackroyd, Dwight S. Brigham, Morris F. LaCroix,
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Earle L. Carter, J. Edward Stevens, and Frank E.

Nelson, were entitled to a declaratory judgment

declaring" that the Appellee, Winston Brothers Com-

pany, is without right, under the judgment it has

obtained against the Teton Co-Operative Reservoir

Co., or luider any writ or writs of execution issued

thereon, to sell, either at Sheriff's sale or otherwise

or at all, any of the real estate of the said Teton

Co-Operative Reservoir Co., and that the said Ap-

pellee, Winston Brothers Company, has no lien

under the said judgment upon the said real estate;

2. That the said Teton Co-Operative Reservoir

Co. holds its real estate in trust for its stockholders

as the cestuis que trust and that, accordingly, such

real estate is not subject to levy under execution

upon any judgment against the said Teton Co-

Opeiative Reservoii- Co.;

3. That, in effect, the real estate of the Teton

Co-Operative Reservoir Co., involved in this ac-

tion, belongs to Bynum Irrigation District, a pub-

lic corporation of the State of Montana, and that,

hence, for reasons of public policy such real estate

is exempt from execution;

4. That the judgment lien and. execution stat-

utes of Montana do not apply to the real estate of

the Teton Co-Operative Reservoir Co. in view of

the fact that such real estate is, in fact, public

property necessarily used by a public corporation in

the discharge of its public duties.



Winston Brothers Company 113

The said Appellants, James A. Ackroyd, Dwight

S. Brigham, Morris F. LaCroix, Earle L. Carter, J.

Edvrard Stevens, and Frank E. Nelson, deem the

entire record, as certified to this Court and on file

herein, to be necessary for the consideration of the

contentions and points of law enumerated above.

Therefore, pursuant to Rule 18, Par. 6, of the

Rules of this Court, the Appellants, James A.

Ackroyd, Dwight S. Brigham, Morris F. LaCroix,

Earle L. Carter, J. Edward Stevens, and Frank E.

Nelson, designate for printing herein the entire

record so certified and filed.

Dated this 9th day of August, A. D. 1939.

STERLING M. WOOD
R. E. COOKE

By STERLING M. WOOD
Attorneys for Appellants, James

A. Ackroyd, Dwight S. Brig-

ham, Morris F. LaCroix,

Earle L. Carter, J. Edward

Stevens and Frank E. Nelson.

[Endorsed] : Filed Aug. 11, 1939.
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No. 9251

IN THE

United States Circuit Court of

For the Ninth Circuit
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Morris F. LaCroix, Earle L. Carter, J.
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vs.

Winston Brothers Company
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Brady Irrigation Company
(a corporation),

vs.

Winston Brothers Company
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Appellee,

Appellant,

Appellee.

BRIEF OF APPELLANTS, JAMES A. ACKROYD, DWIQHT S.

BRIGHAM, MORRIS F. LACROLX, EARLE L. CARTER, J.

EDWARD STEVENS, AND FRANK E. NELSON.

STATEMENT OF THE PLEADINGS AND
JURISDICTIONAL FACTS.

This action was instituted in the District Court, of

the United States for the District of Montana by Ap-



pellant Brady Irrigation Comxjany, a corporation, as

Plaintiff, against the Appellee Winston Brothers Co.,

a corporation, Teton Co-Operative Reservoir Co., a

corporation, and BjrQum Irrigation District a public

corporation, as Defendants. The bill of complaint

(also denominated a petition for declaratory judg-

ment) (Tr. 3) alleges the requisite diversity of citizen-

ship. The controversy, as disclosed by the bill of com-

plaint, is between the Appellant Brady Irrigation

Company, a citizen and resident of the State of Mon-

tana, and the Appellee, a citizen and resident of the

State of Minnesota. The remaining Defendants, citi-

zens and residents of the State of Montana, were

named Defendants, pursuant to Equity Rule 37, by

reason of their refusal on demand to join as Plaintiffs

in the prosecution of the suit. The prayer of the bill

of complaint is, substantially, for a declaratory judg-

ment that the Appellee under a certain judgment ob-

tained by it in a Montana state court, has no lien

upon or right to sell certain real estate in which

Brady Irrigation Company and Teton Co-Operative

Reservoir Co., as well as Bynum Irrigation District,

have an interest. That real estate is necessarily used

as a reservoir, dam-site, etc., to supply the three last

named corporations with water for irrigation pur-

poses.

The Appellants James A. Ackroyd, Dwight S.

Brigham, Morris F. LaCroix, Earle L. Carter, J.

Edward Stevens and Frank E. Nelson, hereinafter re-

ferred to as the AppelJaMts, Achroyd, et al., intervened

by leave of court and joined the Appellant Brady



Irrigation. Company in a demand for a declaratory-

judgment. The said Appellants Ackroyd, et al., are

non-residents of the State of Montana and have a sub-

stantial interest in the matter in controversy in that

certain bonds owned by them, aggregating $923,000 of

principal, and issued by Bynum Irrigation District

would be rendered worthless if the Appellee were per-

mitted, under its said state court judgment, to sell the

real estate of Teton Co-Operative Reservoir Co. upon

which a lien by virtue of that judgment is claimed.

That real estate is an essential part of an irrigation

system that provides the only source of water supply

for the irrigation of lands in Bynum Irrigation Dis-

trict, to which lands the Appellants Ackroyd, et al.

must look for the payment of their bonds. Without

water fi'om such irrigation system those lands would

be practically worthless.

The Appellee attacked the bill of complaint of

Brady Irrigation Co. and the bill of intervention of

the Appellants Ackroyd, et al., by separate motions to

dismiss which were sustained and thereupon judgment

of dismissal of the action was rendered. The action

has been treated at all times as one for equitable relief

by declaratory judgment.

The jurisdiction of the District Court of the United

States for the District of Montana is based on U. S.

Codes, Title 28, Section 41, subdivision 1, which pro-

vides that such court shall have original jurisdiction

where the matter in controversy, exclusive of interest

and costs, exceeds the sum or value of $3,000 and is

between citizens of different states.



The jurisdiction of this court is based on U. S.

Codes, Title 28, Section 225, which provides that the

Circuit Courts of Appeals shall have appellate juris-

diction to review by appeal final decisions of the dis-

trict courts.

STATEMENT OF THE CASE.

The following is a resume, made as brief as possible,

of the facts pleaded in the bill of intervention. The

Appellants Brady Irrigation Company and Ackroyd,

et al., have appealed separately (Tr. 95 and 98) from

the judgment (Tr. 94) dismissing the action and, by

separate briefs, will present their several contentions

in this court. This statement of the case relates only

to the bill of intervention of the Appellants Ackroyd,

et al. and to the contentions of such Appellants.

Inasmuch as the action was disposed of in the trial

court upon motions to dismiss, the allegations of the

bill of intei'vention of the Appellants Ackroyd, et al.,

must be taken as admitted for the purposes of this

appeal.

Payne v. Central Pacific By. Co., 255 U. S. 228,

65 L. Ed. 598 and 601.

Bjoium Irigation District is a public corporation of

the State of Montana. It has been engaged in business

as a public irrigation district ever since on or about

the year 1925, and, primarily, to provide lands within

the district with water to irrigate the same. On July

1st, 1925, Bynum Irrigation District issued, negotiated



and sold its 6% gold bonds, aggregating the principal

amount of $1,000,000, and the Appellants Ackroyd, et

al., own $923,000 of the principal amount of those

bonds, none of which has been paid.

Teton Co-Operative Reservoir Co. is a Montana cor-

poration w^hich was organized primarily to make water

appropriations under the laws of Montana and to dis-

tribute water for the irrigation of lands within the

state. That company has made appropriations of

water, has constructed a reservoir into which waters

have been diverted and impounded and has distributed

water therefrom to large tracts of land for irrigation

purposes, in the conduct of its business. The said

Teton Co-Operative Reservoir Co. has acquired and

owns real estate in Teton County, Montana, upon

which it has constructed improvements, consisting of

the aforesaid reservoir, embankment for the same,

dams, headgates, canals, and all other necessary

structures for the proper diversion, impounding and

distribution of water for irrigation pur])oses, and all

of such real estate and the appurtenances are needed

by the company for the conduct of its business. Fur-

thermore Teton Co-Operative Reservoir Co. has en-

gaged in no other business than the appropriation,

diversion, impounding and distribution of water for

the irrigation of lands, and that hnshiesi^ ha^s been con-

ducted at all times without prop to the mid compawn

or its stockholders, tvater haviufj been distributed by

the compamji at the actual cost of the service and for

the use of its stockholders and no other persons whom-

soever. Each share of capital stock of Teton Co-



Operative Reservoir Co. represents the right of the

owner thereof to an undivided one-thousandths part

of water appropriated, impounded and distributed by

the company and the ownership of a right to such

water for the irrigation of lands. It should be par-

ticularly noted that Teton Co-Operative Reservoir Co.

has heen operated at all times since its organization:

''Only as an instrumentality or agency of its

stockholders for the appropriation, impounding
and distribution of water for the irrigation of

lands." (Tr. 64.)

In 1925 Bynum Irrigation District was wholly with-

out water for the irrigation of lands within its

boundaries, and then acquired, from the proceeds of

the aforesaid million dollar bond issue, 804 shares of

the capital stock of Teton Co-Operative Reservoir Co.

to the end that Bynum Irrigation District might ac-

quire an adequate supply of water for the irrigation

of lands within the district. These 804 shares con-

stitute 80.4% of the issued and outstanding capital

stock of the said Company. Before this stock pur-

chase was consummated the right of Bynum Irriga-

tion District to thus provide itself with water for

irrigation purposes was tested by a case, brought by

one Thaanum, that went to the Supreme Court of

Montana. That court, by its final decision, sanctioned

the purchase of the stock of Teton Co-Operative Reser-

voir Co. and declared that the district had the power

and authority to make the purchase. The said court

in its decision sustained the action of Bynum Irriga-

tion District, in the acquisition of a water supply



through the purchase of stock, and by virtue of a state

statute which gave the district the "power * * * to

acquire by jmrchase, lease, or contract, water and

water rights", etc., but that statute did not in terms

mention such a stock purchase as the District made.

Ever smce 1925 Bynum Irrigatioyi District, as the

owner of 804 shares of the cupital stock of the Teton

Co-Operative Reservoir Co., has coyitrolled that com-

pany and its business and affairs and has operated the

company for the use and benefit of Bynum Irrigation

District and the few remaining stockholders of the

company, the latter holding only 19.6% of its stock.

The lands within Bynum Irrigation District would

be arid and dry and have negligible value without the

water and water rights acquired by the purchase of

the capital stock of Teton Co-Operative Reservoir

Co., and the value of such lands without such water

would be wholly insufficient to enable Bynum Irriga-

tion District, by the assessment of the lands, to pay

the bonds of the Appellants Ackroyd, et al., or any

substantial portion thereof.

In 1927 the Appellee acquired from Teton Co-

Operative Reservoir Co. the latter's promissory note

which represented an indebtedness incurred in and

about the conduct of its corporate business and affairs.

At the time the indebtedness was incurred, and when

the promissory note mentioned was executed and de-

livered, the Appellee then and there well knew that

Teton Co-Operative Reservoir Co. was the instru-

mentality and agency through and by which liynum

Irrigation District supplied water for irrigation pur-
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poses to lands in the district and that the District

had no other means of supplying water to the same. It

is also alleged in this connection in the bill of interven-

tion of the Appellants Ackroyd, et al., that the Ap-

pellee then knew all of the other matters and things

above mentioned in this resume, and pleaded in the

said bill of intervention.

The Appellee brought an action upon the promissory

note mentioned and recovered a judgment against

Teton Co-Operative Reservoir Co. in a Montana state

district court. As a result Appellee claims a lien

under the judgment upon the real estate above-

mentioned, held by Teton Co-Operative Reservoir Co.,

and necessarily used for the impounding and distribu-

tion of water and for the irrigation of lands in Bynum
Irrigation District. Appellee further claims the right,

under the judgment, to levy upon such real estate by

writ of execution and to cause the same to be sold at

sheriff's sale and to deprive Teton Co-Operative

Reservoir Co. and Bynum Irrigation District of the

property, all of which said property is indispensable

to the operation of Bynum Irrigation District as a

public corporation and to the delivery of water for

irrigation purposes to the lands in the said District.

It is finally alleged in the bill of intervention that

the claims of the Appellee are without right, that a

sale of the aforesaid real estate under execution would

jeopardize and destroy the rights and liens of the Ap-

pellants Ackroyd, et al. under their bonds, and that

the Appellee is without right to cause the said real



estate, or any part of it, to be sold under the judgment

or under any writs of execution issued thereon.

It is on the basis of the foregoing facts, pleaded in

the bill of intervention, that the Appellants Ackroyd,

et al., claim the right, as intervenors, to join with the

Appellant Brady Irrigation Company, and to have a

declaratory judgment rendered (a) that the Appellee

is without right under its judgment against Teton Co-

operative Reservoir Co., or under any writs of execu-

tion issued thereon, to sell, either at sheriff's sale or

otherwise or at all, any of the real estate of the said

Teton Co-Operative Resei-voir Co. and (b) that the

Appellee has no lien under the said judgment upon

the said real estate. There is also a prayer for gen-

eral relief.

In substance the Appellants Ackroyd, et al. take the

position here, as in the trial court, that the public

character of the real estate involved, in which Teton

Co-Operative Reservoir Co. has but a bare legal title,

is such that it may not be sold under the judgment

obtained by the Appellee. The only remedy the Ap-

pellee may invoke is mandamus, under the former

practice in the Federal courts, to compel the district

to levy charges as taxes, like any other public corpo-

ration, and thereby, through collection of such taxes,

to raise its propoi-tionate part of the money required

to pay the judgment. There is a liability also on the

part of the few remaining stockliolders of Teton Co-

Operative Reservoir Co. that can be enforced against

them. But it would be against public policy, contrary
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to settled law, and without warrant of any state stat-

ute, for the Appellee to dispose of the real estate of

Teton Co-Operative Reservoir Co., by sale under the

judgment, since such a sale would make it wholly im-

possible for Bynum Irrigation District to exist and

function as a public corporation.

SPECIFICATION OF ERRORS.

Specification of Error No. 1.

The trial court erred in granting the motion to dis-

miss of the Appellee Winston Brothers Co., a corpo-

ration, directed at the bill of intervention of the Ap-

pellants Ackroyd, et al.

Specification of Error No. 2.

The trial court erred in rendering and entering its

final judgment of April 14th, 1939, dismissing this

action.

ARGUMENT.

I.

PRELIMINARY AND BASIC QUESTIONS.

Before arguing the contention that the real estate

involved is neither subject to lien nor sale under the

judgment obtained by the Appellee, there are certain

basic questions in the case that should be settled.

Thus:
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(A)

THE PUBLIC CHARACTER OF THE PROPERTY INVOLVED.

It is alleged in the bill of intervention, and, hence,

admitted for all purposes on this appeal, that Bynmn
Irrigation District, is a public corporation, duly

created, organized and existing as such under the pro-

visions of Chapter 146, Laws of Montana, 1909, and

the acts amendatory thereof and supplemental there-

to, and that ever since on or about the year 1925 the

said District has been engaged in business as an irri-

gation district and primarily to provide the lands

within the district with water to irrigate the same.

(Tr. 59.) Chapter 146 mentioned is embraced in the

irrigation district statutes now found in the 1935

Civil Code of Montana. Section 7169 thereof, in its

final paragraph, reads as follows:

''Eveiy irrigation district so established here-

under is hereby declared to be a public corpora-

tion for the promotion of the public welfare."

Section 7201 provides

:

'^The use of all water required for the irriga-

tion of the land of any district formed under the

provisions of this act, together with the rights of

way for canals and ditches, sites for reservoir,

and all i)roperty required in fully carrying out the

provisions of this act, is hereby declared to be a

public use."

In Section 7262 it is declared that

:

''The object of this act being to secure the irri-

gation of lands of the state, and thereby to ])ro-

mote the prosperity and welfare of the people, its
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provisions shall be liberally construed so as to

effect the objects and purposes herein set forth."

This statutory law establishes clearly the very public

character of Bynum Irrigation District. Any property

necessarily used hy it for irrigation district purposes

would he public property, and, plainly, the character

of ownership thereof, if authorized hy law, does 7iot

affect its puhlic character.

In addition to the foregoing statutes it should be

noted, too, that under Section 7235, relating to irriga-

tion districts, provision is made for the levy of annual

taxes by a district. By Section 7240.1, when the re-

quired taxes are not levied by the irrigation district

commissioners, the board of county commissioners is

required to make the tax levy for the district. In

every sense of the word an irrigation district is as

much a subdivision of the state for governmental pur-

poses as are cities, towns and school districts. Thus in

Crow Creek Irrigation District v. Crittenden, 71 Mont.

m, 227 Pac. 63, the court said:

'*An irrigation district organized under the laws

of this state does exercise some governmental

functions; for example, it may levy taxes * * *

which is the exercise of one of the highest preroga-

tives of sovereignty."

In conclusion in that case the court said:

"To summarize: An irrigation district is a

public corporation organized for the government

of a portion of the state and for the promotion

of the public welfare. It exercises essential gov-

ernmental functions, and one of its principal
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officers is the county treasurer. It may not ex-

pend its funds without the approval of public

officers, and the interest on its bonds is not subject

to the federal income tax laws. So far as it was
possible to do so the legislature has emphasized

its public character and expressed an intention

that it shall be relieved of the ordinary burdens

which are imposed upon private enterprises.

From these considerations we think it is fairly

deducible that it was the purpose of the legislature

that an irrigation district should be deemed a

subdivision of the state within the meaning of

Section 4893, Revised Codes."

In Broivn Bros. v. Columbia Jrriyation District

(Wash.) 144 Pac. 74, the case is decided upon the

general proposition that an irrigation district is a

public body and, as the court very aptly says:

"The power to drain, irrigate, or dyke land

might have been given to the counties. If it had

been, they would have been exercising a munici-

pal function just as a city does when it paves

a limited area or district by special assessments

against the property benefited."

In O'Neill v. Yellowstone Irrigation District, et at.,

44 Mont. 492, 505 and 506, 121 Pac. 283, the Supreme

Court of Montana points out that the so-called

"Wright Law" of California is similar in purpose

and character to the Montana irrigation district act.

That irrigation districts in California arc ])ublic cor-

porations, quasi inunicii)a! corporations, or state

agencies, performing governmental functions, is

pointed out clearly, in a summarization of the Cali-
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fornia authorities on the subject, in the case of In

re Lindsay-Strathmore Irrig. District, 21 F. Supp.

129 and 134. Among other California authorities cited

is that of In re Madera Irrigation District, 28 Pac.

272. We quote briefly from that case, to-wit:

"In determinin,^^ whether any particular meas-

ure is for the public advantage, it is not neces-

sary to show that the entire body of the state

is directly affected thereby, but it is sufficient that

that portion of the state within the district pro-

vided for by the act shall be benefited thereby.

The state is made up of its parts, and those parts

have such a reciprocal influence upon each other

than any advantage which accrues to one of them

is felt more or less by all of the others. A legis-

lature that should refrain from all legislation that

did not equally affect all parts of the state would

signally fail in providing for the w^elfare of the

public.
'

'

Continuing, the court in the Madera Irrigation Dis-

trict case said:

"Whether the reclamation of the land be from
excessive moisture to a condition suitable for cul-

tivation, or from excessive aridity to the same

condition, the right of the legislature to authorize

such reclamation must be upheld upon the same

principle, viz., the welfare of the public and par-

ticularly of that portion of the public within the

district affected by the means adopted for such

reclamation. Whatever tends to an increased

prosperity of one portion of the state, or to pro-

mote its material development, is for the advan-

tage of the entire state. * * * The local improve-
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meiit contemplated by such legislation is for the

benefit and general welfare of all persons inter-

ested in the lands within the district, and is a

local public improvement."

In Mound Citij Land cO Stock Companij v. Miller

(Mo.) 70 S. W. 721, the Court considers the constitu-

tionality and status of drainage districts in the State

of Missouri and places them in the same class with

irrigation districts in other states. Thus the Court

says:

''Levees keep out tlie water. Irrigation canals

bring in the water. Drains take out the water.

The i)ublic has an interest in each kind of such

laws. By keeping out the water, the health of

the inhabitants is conserved and the value of the

lands increased, and the I'evenues of the state en-

hanced. Thus the state is dii-ectly interested both

for sanitary and financial reasons. The irriga-

tion laws bring in the water and make valuable

the arid lands, and thereby enhance their value,

and, hence, bring in more revenue to the state.

Thus the state has a direct pecuniary interest,

although not a sanitary interest."

Continuing the court says:

"California, Pennsylvania, Illinois, Michigan,

Ohio and New Jersey have reclamation laws,

based upon the same principles as our statute.

* * * It is competent for the state to raise up a

governmental agency for the enforcement of its

police powers and for the ])urpose of enhancing

its revenues and cariying its revenue laws into

effect. The agency thus created is an arm ol* the
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state, a political subdivision of tlie state and exer-

cises prescribed functions of government and is

not a private coi'2)oi'ation in any sense."

It cannot be gainsaid that Jiynurn Irrigation Dis-

trict, as a public corporation, carries on a public work
for the promotion of the public welfare nor that prop-

erty necessary to the conduct of that work is used

for public purposes.

(B)

THE EFFECT OF THE CONTROLLING CASE OF THAANUM v.

BYNTJM IRRIGATION DISTRICT, 72 MONT. 221, 232 PAC. 528.

It is alleged in paragraph XIII of the bill of inter-

vention (Tr. 64) of the Appellants, Ackroyd, et al.

:

'^That Bynum Irrigation District was organ-

ized for the purpose of irrigating large tracts of

land in Teton County, Montana, and that on or

about the year 1925 the said Bynum Irrigation

District, being wholly without water for the ir-

rigation of such land, made and entered into an

agreement to purchase, for a consideration of

$500,000, payable from the proceeds of the $1,-

000,000 bond issue * * * 804 shares of the capital

stock of * * * Teton Co-Operative Reservoir Co.,

being 80.4 per cent of the issued and outstanding

capital stock of the said Company, to the end that

thereby the said Bynum Irrigation District might

acquire an adequate supply of water for the ir-

rigation of the lands within the said District.
'

'

As the statement of the case herein makes plain

Teton Co-Operative Reservoir Co. holds the legal title

to the real estate involved in this action which the

Appellee threatens to sell under its judgment. That
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real estate is necessarily used by the said Teton Co-

operative Reservoir Co. for the diversion, impound-

ing and distribution of water for irrigation purposes.

It is further alleged in said jmragraph XIII (Tr.

65) of the said bill of intervention that:

''On or about the year 1925 one W. A.

Thaanum, an owner of land in the said District

(meaning the Bynum Irrigation District), in-

stituted a certain action to restrain the said Dis-

trict and its Board of Commissioners from ex-

pending any money belonging to the said District

for the purchase of the said 804 shares of capital

stock above mentioned, and that thereafter in the

said action, and on or about the year 1925, the

Supreme Court of the State of Montana duly ad-

judged that the said District and its said Board

of Commissioners, * * * had the power and au-

thority to purchase the said 804 shares of capital

stock of Teton Co-Operative Reservoir Co., and

that the judgment rendered is in full force, virtue

and effect."

The Thaanum action is the one cited in the fore-

going caption to this argument. The Supreme Court

of Montana sanctioned the purchase of shares of the

capital stock of the Teton Co-Operative Reservoir Co.

and did so by virtue of the provisions of subdivision

3, Section 7174, Revised Codes of Montana, 1921, as

amended by Chapter 157, Laws of Montana, 1923.

This circumstance is pleaded in the bill of interven-

tion and has been admitted with the other facts

pleaded, supra. The statute mentioned provides in

substance that the board of an irrigation district shall

have power and authority to acquire by purchase.
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lease, or contract, water and water rights, rights of

way for reservoirs, the storage of needful waters, dam
sites and appurtenances, and such other lands and

property as may be necessary for the operation of any

district system of irrigation works. It should be

borne in mind in this connection that, when this pur-

chase of stock was made, Bynum Irrigation District

had no water rights of any sort for the irrigation of

lands in the district, and, hence, that the purchase of

such stock was necessary to enable Bynum Irrigation

District to function as a public corporation.

The following further allegations of the bill of in-

tervention of the Appellants Ackroyd, et al., that have

been admitted, should also be noted, to-wit:

''That the said Company (meaning Teton Co-

operative Reservoir Co.) has been operated at all

times since its organization only as an instru-

mentality or agency of its stockholders for the

appropriation, impounding and distribution of

water for the irrigation of lands." (Tr. 64.)

''That the said capital stock of the said Teton

Co-Operative Reservoir Co. so purchased as

aforesaid, constitutes and is the sole source of

water supply for the said Bynum Irrigation Dis-

trict and is indispensable, in its entirety, to the

conduct of the business of the said Bynum Ir-

rigation District as a public corporation." (Tr.

65 and 66.)

"That ujjon the purchase of the said shares of

capital stock of Teton Co-Operative Reservoir

Co. the said Bynum Irrigation District and its

Board of Commissioners duly apportioned water

for irrigation among the lands in the district, as
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required by law, and in a just and equitable man-
ner, being the water acquired by the purchase of

the said stock, and that such water thereupon be-

came, ever since has been and now is appurtenant

to such lands and inseparable from the same."

(Tr. 66.)

''That ever since on or about the year 1925

the said Bj^num Irrigation District, as the owner

of the aforesaid 804 shares of capital stock, and

through its Board of Commissioners, has con-

trolled the said Teton Co-Operative Reservoir

Co. and its business and affairs, and has operated

the said Company for the use and benefit of the

said Bynum Irrigation District and the other

stockholders of the said Company." (Tr. 67.)

Since Bynum Irrigation District necessarily ac-

quired the water stock in question and had the legal

right so to do, that stock and all it represents, namely,

the irrigation system involved, became public property

in every sense of that term. There is no difference

in fact or in law, as regards the acquisition of water

rights for Bynum Irrigation District, between the

purchase of stock of Teton Co-Operative Reservoir

Co., with the consequent control of its business and

affairs, and the purchase of the irrigation system of

that Company, consisting of the real estate here

involved and the appurtenances. The District could

lawfully acquire its water rights by either method.

In legal effect, as a result of the Thaamim case, the

Bynum Irrigation District did acquire the irrigation

system of the Teton Co-Operative Reservoir Co. by

the stock purchase. The said Company, after the
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stock purchase was made, became a mere holding com-

pany, agent or trustee, for Bynum Irrigation District.

Had the District purchased the irrigation system out-

right, instead of the stock, no contention could prop-

erly be made that the said system is not now used for

a public purpose. Nor could any claim be made

legitimately under such circumstances that the use of

the irrigation system to carry some surplus water

(not needed by the District) detracts from the major

use of the system for a public purpose by the District.

The acquisition of 80.4% of the stock of Teton Co-

operative Reservoir Co., leaving only 19.6% in private

hands, creates no different condition in legal effect

than if the District had bought the irrigation system

and allowed surplus water, to the extent of 19.6%

of the entire supply, to go to a few private persons.

The law (Sec. 7204, Revised Codes of Mont. 1935)

permits a district to dispose of surplus water.

It is also proper in this connection to contend, as

we do, that the water rights, which, under the

Thaanum case, Bynum Irrigation District acquired

by purchasing a controlling stock interest in the

Teton Co-Operative Reservoir Co. are owned by

Bynum Irrigation District. The statute construed

in the Thaanum case authorizes the district to acquire

water and water rights. While the law provides, in

Section 7202, Revised Codes of Montana, 1935, that

the amount of tvater that can be beneficially used on

each tract of land in an irrigation district and that

has been apportioned to the same by the district com-

missioners '^ shall become and shall be appurtenant to
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the land and inseparable from the same", neverthe-

less the water right itself, as property, is owned by

the District, as the following irrigation district stat-

utes make clear, to-wit

:

(a) Sec. 7174, Par. 3, R. C. Mont. 1935, au-

thorizes a district to acquire "water rights";

(This is the statute construed in the Thaamum

case.)

(b) Sec. 7204 permits all surplus water '^be-

longing" to a district to be sold by the district;

and

(c) Sec. 7217 (in the original irrigation dis-

trict act but now repealed) provides that the re-

port of the irrigation district bond commission

shall give the value of the ivater rights ''owned"

by a district.

Water rights, of necessity, do not exist apart from

but rather by virtue of the dams, ditches, reservoirs,

etc., that, after appropriation of water, bring about

the diversion thereof and its resultant beneficial use.

Thus, the irrigation system of Teton Co-Operative

Reservoir Co. comprises part of the "water rights"

now owned by Bynum Irrigation District. Those

water rights are public property necessarily used by

the public corporation in question.

Attention should be called to one more controlling

authority. It is the case of Brady Irrigation Com-

pany V. Teton County, et ah, 107 Mont. 330, 85 Pac.

(2d) 350. There the effort bad been made by the

taxing- authorities of Teton County, Montana, to tax
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the irrigation facilities of Teton Co-Operative Reser-

voir Co. that are involved in the suit at bar. Judg-

ment was rendered in the Teton County case, and af-

firmed on appeal, enjoining the issuance of a tax

deed to such irrigation facilities. The court brushed

aside the veil of the corporate identity of Teton Co-

Operative Reservoir Co. and held that the irrigation

facilities held by that non-profit corporation were not

subject to taxation. In effect it recognized that the

irrigation system, that Appellee here claims the right

to levy upon under execution, is but part of the water

rights owned by Bynum Irrigation District when it

said: "They (the ditches, etc.) have no independent

use"; that is, a use independent of the lands in

Bynum Irrigation District, etc., that use the irriga-

tion water provided by the irrigation system.

The lower court in its decision has disregarded the

basic principles settled in the foregoing subdivisions

of the argument. Applying those principles, as must

be done in a proper disposition of this case, it will fol-

low, under the argument and authorities, infra, that

the said real estate may not be sold under the judg-

ment of the Appellee and that the judgment does not

create a lien upon the real estate. No question of

exemption from execution is involved. The statutes

of Montana simply do not confer the right to a lien

or to a lev}^ by execution against public property

owned and used as is the aforesaid real estate.
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II.

AS TETON CO-OPERATIVE RESERVOIR CO. IS A MERE TRUS-

TEE OF THE REAL ESTATE INVOLVED IN SUIT AN3>

WITHOUT ANY BENEFICIAL INTEREST THEREIN, SUCH
REAL ESTATE IS NOT SUBJECT TO LEVY UNDER EXE-

CUTION.

Again we stress the allegations of the complaint of

intervention, admitted by the motion to dismiss, that

:

^' Teton Co-Operative Reservoir Co. has en-

gaged in no other business than the appropria-

tion, diversion, impounding and distribution of

water for the irrigation of lands, and that such

business has been conducted at all times without

profit to the said company or its stockholders;

that water has been so distributed by the said

company at the actual cost of the service and

for the use of its stockholders and no other per-

sons whomsoever * * * that at all times since the

organization of the said company the said capital

stock has evidenced the ownership of a right

to water for the irrigation of land * * *
; and that

the said company has been operated at all times

since its organization only as an instrumentality

or agency of its stockholders for the appropria-

tion, impounding and distribution of water for

the irrigation of lands." (Tr. 63 and 64.)

''That ever since on or about the year 1925 the

said Bynum Irrigation District, as the owner of

* * * 804 shares of capital stock, and through its

board of commissioners, has controlled the said

Teton Co-Operative Reservoir Co. and its busi-

ness and affairs, and has operated the said com-

pany for the use and benefit of the said Bynum

Irrigation District and the other stockholders of

the said company." (Tr. 6.)
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In other words, Teton Co-Operative Reservoir Co.,

under the admitted facts in the case at bar, is but a

trustee holding a naked legal title to the irrigation

system that supplies water to Bynum Irrigation Dis-

trict, and the entire beneficial interest in those water

facilities is vested in the holders of stock of Teton

Co-Operative Reservoir Co., which include Bynum
Irrigation District that holds 80.4% of such stock.

In 21 Am. Jur., Executions, Par. 428, it is said:

*'It is not every legal interest that is subject

to levy and sale under execution; to support the

execution, the debtor must have a beneficial in-

terest in the property. Where the debtor has only

a naked legal title in trust for others, he has no

interest in the property that may be seized mid
sold under execution, no matter how completely

he may have exercised apparent ownership over

it, unless credit was given him on the faith of

such ownership."

In the light of the concluding language of the fore-

going quoted matter it should be noted again that, at

the time the indebtedness here was incurred (now

merged in judgment) the Appellee, as alleged in the

complaint of intervention:

"Well knew that the said Teton Co-Operative

Reservoir Co. was the instrumentality and agency

through and by which the Bjmum Irrigation Dis-

trict supplied water for irrigation purposes to

the lands in the said district and that the said

district had no other means of supplying water

to the same." (Tr. 68.)
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Upon the same page of the transcript it is further

alleged that the Appellee also then and there knew
all the other facts and circumstances set forth and
alleged in the complaint of intervention of the Ap-
pellants, Ackroyd, et al.

Controlling and leading cases that support the rule

of the American Jurisprudence reference, supra, are

as follows, to-wit:

Smith V. McCann, 24 How. 398, 16 L. Ed. 714;

Towmend v. Greeley, 5 Wall. 326, 18 L. Ed.

547.

In Smith v. McCami, supra, paragraph 5 of the

syllabus of the law edition report reads as follows,

to-wit

:

''It is not every legal interest that is made
liable to sale on a fi.fa. ; the debtor must have a

beneficial interest in the property."

In the Townsend case, supra, certain lands were

held in trust for the inhabitants of a municipality.

The court said

:

"Trust property, thus held, is not the subject

of seizure and sale under judgment and execution

against the trustee, whether that trustee be a

natural or an artificial person.
'

'

Other authorities to the same effect are as follows:

23 C. J., Executions, Par. 83;

17 R. C. L., Levy and Seizure, Par. 22, page

125;

Sapero v. Neistvender (C. C. A. 4), 23 Fed.

(2d) 403 and 406;
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Princeton Mining Co. v. The First Nat 'I Bcmk

of Butte, et al., 7 Mont. 530 and 539.

We have here, in Teton Co-Operative Reservoir Co.,

the type of corporation involved in Pacific States Soaj-

ings and Loan Corporation v. Schmitt, et al. (C. C. A.

9), 103 Fed. (2d) 1002. The point presented here

was not involved in the Schmitt case. But this court

has pointed out in that case that such a corporation

as Teton Co-Operative Reservoir Co. here acts *'as

the agent of its stockholders in the diversion and

storage of water to be applied to beneficial use upon

their lands". It acts in a fiduciary capacity. Thus,

upon principle, the Schmitt case makes the doctrine

of Smith V. McCann, and the other authorities, supra,

applicable in the case at bar.

But a case directly in point is that of Eldredge v.

Mill Ditch Co. et al. (Ore.), 177 Pac. 939. In that case

Mill Ditch Co. was a corporation organized for the

j)urpose of diverting water from the Malheur river

and distributing it through its ditches to its stock-

holders in proportion to the shares of stock held by

each stockholder. Each of those shares, as in the case

at bar, represented the right to a certain amount of

water. The U. S. National Bank had a judgment

against Mill Ditch Co. It levied execution upon the

property of that company, which included its water

and ditch rights, and sold the same. 'J'hereupon the

Eldredge action was brought to set aside the execution

sale and to bring about the levy of necessary assess-

ments to pay the debts of the Ditch Company. The

Oregon Court in the Eldredge case specifically applies
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the rule that equity will not permit the levy of an

execution upon a legal title held by a debtor as trustee

for a third party, and says

:

'^A court of equity would look to the interest of

the real beneficiaries and would not permit them

to be uselessly embarrassed by the sale of the legal

title held by the debtor."

The court also points out in the Eldredge case that

property which is so involved with the interest of the

public that it cannot be levied upon and sold without

interfering with the rights of the public is not subject

to levy and sale under execution. The court says in

this connection:

''Such are the mterests of corporations like

canals and railroads, even when in some sense

held by private corporations, and the interests

held by a school district and other public and

quasi public organizations."

The case of Gue v. Tidewater Canal Co., 24 How.

257, 16 L. Ed. 635, is relied upon as a leading case to

support the doctrine. There a judgment creditor of

the canal company, a great thoroughfare of trade,

caused an execution to be levied upon a house, a lot,

a wharf and canal locks belonging to the canal com-

pany. A bill was filed on the equity side of the court

to enjoin the execution sale, and the action of the

lower court in granting a perpetual injunction was

affirmed upon appeal.

xifte]- considerinu- in the Eldredge case all of the

foregoing principles the Oregon court then says

:
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^*It seems that all of these questions enter more
or less into this case, and all are reasons why the

property of this mutual water company held and
used for the purpose of transmitting and deliver-

ing water appropriated by them, and used upon
their respective land, ought not to be permitted to

be sold upon an execution against the water cor-

poration.

It seems to be pretty well settled, in the states

having water codes similar to that of our own
state, even in cases of public service corporations

organized for profit and selling water to the gen-

eral public, that the water and ditch rights really

belong to the individual appropriator and are

appurtenant to the lands upon which the same are

used, and that the corporation transmitting the

same is in the nature of a holding company or

agent for the true owners of the water rights.

Weil on Water Rights (3d Ed.) vol. 2, Par. 1339,

p. 1237, and authorities cited.

How much more so must this be true in the

case of a mutual water company, not organized

for the purpose of selling water or as a profit

corporation, but for the sole purpose of trans-

mitting and delivering to the appropriators and

owners of the water the quantity to which each

is entitled. The relation here on the part of the

corporation seems to he clearly that of a holding

company, trustee, or agent for the real oivners of

the water who are putting it to a beneficial use

upon their lands. It ivould seem clearly that the

corporation in such a case had no interest in the

water or ditches which equity would permit it to

sell and transfer to outside parties, and thereby
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deprive the water users of the' same, and, if this

could not he done hy private contract, it certainly

could not he done hy an involuntary sale under
execution.

The sale in question could work no useful pur-

pose, but would practically destroy the entire

I^roperty, and embarrass and hinder the owners
of the water and perhaps prevent them from ob-

taining it, at all."

The judgment of the lower court, which sanctioned

the execution sale against the Mill Ditch Co., was

accordingly reversed. The concluding language of the

court in the Eldredge case is pertinent

:

''In this case it would be a calamity, to that

portion of the public represented by the water

users under the ditch, if such ditch could be closed

and their water rights destroyed and transferred

by such an execution sale; and the whole com-

munity would be more remotely affected, since

they are dependent upon these (and others like

them) for the production of the necessities of life.

May it not well be that such water-serving cor-

porations are as public in their purposes and as

closely interwoven with the public interest as a

small village or a school district on the one hand,

or as a canal company considered in Gue v. Tide

Canal Co., already cited; and therefore not sub-

ject to execution against their property?"

An application of the principle of the Gue case,

cited in the Eldredge case, is found in Northern Pa-

cific liy. Co. V. Schimmell, 6 Mont. 161, 9 Pac. 889.

There the court held that an office safe at a railroad
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depot, in which the railroad agent deposited receipts

of money and valuable papers, facilitates the opera-

tion of the railroad and cannot be seized on execution

against the company because of the interest the public

has in the continuance of the operation of the railroad.

The foregoing argument, and the controlling author-

ities considered and discussed therein, establish, with-

out more, that the Appellee is without right to levy

upon the real estate involved in the suit at bar.

III.

NEITHER LEVY UPON NOR SALE UNDER EXECUTION OF THE
REAL ESTATE INVOLVED HERE MAY BE MADE BECAUSE
OF ITS PUBLIC CHARACTER AND NECESSARY USE FOR
PUBLIC PURPOSES.

The public character and public use of the real

estate which the Appellee threatens to sell under exe-

cution has been established by argument, supra. Again

we emphasize in this connection the following allega-

tions of the complaint of intervention of the Appel-

lants Ackroyd, et al., which have been admitted, viz.

:

''That the said capital stock of the said Teton

Co-Operative Reservoir Co. so purchased, as

aforesaid, constitutes and is the sole source of

water supply for the said Bynum Irrigation Dis-

trict and is indispensable, in its entirety, to the

conduct of the business of the said Bynum Irri-

gation District as a public corporation of the

State of Montana." (Tr. 55 and 56.)

"That in the conduct of its business the said

company (meaning Teton Co-Operative Reservoir
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Co.) has acquired and now owns and holds real

estate in Teton County, Montana ; that it has con-

structed improvements thereon consisting of the

said reservoir, embankments for the same, dams,

headgates, canals, and other necessary structures

for the proper diversion, impounding and dis-

tribution of waters for irrigation purposes, and

that all of the said real estate is needed by the

said company for the conduct of its business;

(Tr. 63.)

''That the said Winston Brothers Co. further

claims the right, under the said judgment, to levy

upon the said real estate by writ of execution and

to cause the same to be sold at sheriff's sale and

to deprive the said Teton Co-Operative Reservoir

Co. and the said Bynum Irrigation District of the

said property, all of which said property is indis-

pensable * * * to the operation of the said Bynum
Irrigation District as a public corporation and to

the delivery of waters for irrigation purposes to

the land in the said district."

It is the contention of the Appellants Ackroyd, et

al. that the real estate involved here may not be sold

under the judgment obtained by the Appellee because

of its public character and public use, and this for two

reasons, to-wit : Fir^t, the statutes of Montana do not

authorize the sale under judgment of public property

necessarily used for public purposes; and. Second, it

is against public policy to allow such property to be

sold under judgment and to thus disrupt the affairs of

a public cor])oration or make it impossible to function
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as such. These two contentions will be discussed

together under this subdivision of the argument.

Section 9410, Revised Codes of Montana, 1935, pro-

vides that after a judgment has been docketed

:

'

' It becomes a lien upon all real property of the

judgment debtor not exempt from execution in

the county, owned by him at the time, or which

he may afterward acquire, until the lien ceases.

The lien continues for six years, unless the judg-

ment be previously satisfied."

The execution statute is Section 9416, Revised

Codes of Montana, which provides that the party in

whose favor a judgment was given may at any time

within six years after the entry thereof have a writ of

execution issued for its enforcement.

It is upon these statutes that the Appellee relies not

only for a lien upon the real estate involved but to

support its claim that the said real estate may be sold

under execution. Neither statute, it will be noted, nor

any other Montana statute, provides that the judg-

ment lien attaches to public property necessarily used

for public purposes or that such property may be sold

in satisfaction of a judgment. The said statutes, and

all apj)urtenant statutes, are general statutes, and no

intention has been manifested thereby, either in ex-

press language or by implication, that public property

necessarily used for public purposes shall be compre-

hended by the statutes.

It is a general rule of law as declared in 59 Corpus

Juris, Statutes, Par. 653, page 1103, that

:
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'^The state and its agencies are jiot to be con-

sidered as within the purview of a statute, how-
ever general and comprehensive the language of

such act may be, unless an intention to include

them is clearly manifest, as where they are ex-

pressly named therein, or included by necessary

implication. '

'

And in 19 It. C. L., Municipal Corporations, Par.

339, the rule is stated to be

:

''It is well settled that when a creditor has

secured judgment against a municipal corpora-

tion, and taken out execution, he cannot levy upon

property of the corporation which is devoted to

public uses * * *. This rule is based upon obvious

principles of public policy, and is not a peculiar

or special privilege of municipal corporations."

In 5 American d; English Annotated Cases, Note,

Page 512, it is said

:

"According to the weight of authority, the gen-

eral rule is that property of a quasi-public cor-

poration, essential to the discharge of those public

duties for which it is created, is not subject to

levy and sale on execution in the absence of stat-

utory provisions to that effect.
>?

Other general authorities to the same effect as above

arc as follows, to-wit

:

McQuillin Municipal Corporatiofis, Vol. 3, Par.

1160, and Vol. 5, Par. 2500;

17 R. C. L., Levy and Seizure, Par. 43;

23 Corpus Juris, Executions, Par. 105;
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59 Corpus Juris, Statutes, Par. 653

;

Lewis' Sutherland Statutory Construction, 2nd.

Ed., Vol. 2, Par. 514;

21 Am. Jur., Executions, Par. 457.

The remedy to be applied by the Appellee here is

pointed out in JJ. S. ex rel. Masslich v. Saunders, et al.

(C. C. A. 8), 124 Fed. 124 and 126, where the court

says:

''In the enforcement of judgments of the na-

tional courts against municipal and quasi munici-

pal corporations, the writ of mandamus is the

legal substitute for the writ of execution to en-

force judgments against private parties. The
plaintiff in a judgment of the former class has

the same right to the issue and enforcement of a

mandamus commanding the proper officers of the

defendant corporation to make suitable provision

for its payment that the plaintiff in a judgment
of the latter class has to the issue and enforce-

ment of a writ of execution.''

In the controlling case of Walkley v. City of Musca-

tine, 6 Wall. 481, 18 I.. Ed. 930, the court held that

where a judgment against a city was not paid the

api)ropriate remedy was by writ of mandamus.

Some of the general principles here involved were

settled by this court in California Iron Yards Co. v.

Commissioner of Internal Revenue (C. C. A. 9), 47

Fed. (2d) 514.

A controlling case also that settles all of the prin-

ciples invoked by the Appellants, Ackroyd, et al. is
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that of Whiteside v. School District No. 5, et al., 20

Mont. 44, 49 Pac. 445. There Judge Hunt, later a

member of this court, held, as declared by Par. 1 of

the syllabus in the Montana Report, that:

''Inasmuch as the law which provides for liens

of mechanics does not expressly provide for a lien

upon school and other buildings such buildings

are not subject to the lien of a subcontractor,"

We quote from the decision as follows, to-wit

:

''Most of the decisions base their reasoning

upon the ground of public policy, and point out

that it is easy to see what detriment might follow

if lands and buildings held for public uses—as,

for instance, common schools—could be sold to

satisfy the debts or defaults of municipal corpo-

rations having the legal title.

In the California case cited above the court

invoked the general doctrine that 'the state is not

bound by general words in a statute which would

operate to trench upon its sovereign rights in-

juriously affecting its capacity to perform its

functions or establish a right of action against it',

and the court applied the familiar rule of con-

struction heretofore cited by holding that hij the

omission in the statnte to mention public hmld-

ings it tvas manifest from the tvhole statute of

that state that they were not included.

We believe that under the statute of this state,

construing it according to the rule laid down in

the foregoing cases, it was not intended to give

to a mechanic who is a sub-contractor a hen for

work done or materials furnished in the construe-
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tion of a public school house. The omission of

the express right to a lien upon such a building

and property shows that it was not intended to

be included within the provisions of the law for

reasons of public policy. It is evident that the

legislature did not mean to disturb this almost

universal rule of statutory construction."

The Whiteside case, supra, and the principles set-

tled thereby were not considered by the lower court

in its decision. (Tr. 84 and 85.) It is the contention

of the Appellants Ackroyd, et al. that the Whiteside

case, without more, is controlling and decisive here.

The rule of that case has not been departed from in

Montana in any subsequent decision.

In State v. Blake (Utah), 20 Pac. (2d) 871, the

court held that the property of a drainage district

may not legally be taken from the district under

writ of execution, but that the remedy is by man-

damus.

In People v. San Joaquin Valley Agricultural

Ass7i., et al. (Cal.), 91 Pac. 740, the court held that an

agricultural association organized for the purpose of

holding products of a certain territory of the state

is a public corporation created for the local adminis-

tration of the affairs of the state and that its property

is not subject to execution although the statute creat-

ing the association authorizes it to sue and be sued.

In Sherman County Irr. & Water Power & Im-

provement Co. V. Drake, et al. (Neb.), 91 N. W. 512,

the company was a quasi-public corporation organized
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to construct a work of internal improvement, namely,

a canal for irrigating and power purposes. Drake

recovered a judgment at law against the company and

levied an execution upon the flume and part of the

right-of-way of the company, whereupon an action

was brought to perpetually restrain the enforcement

of the execution levy. The court held '*in accordance

with the general voice of judicial authorities "^

namely

:

''In the absence of statutory enactment, the

property of quasi public corporations, like the

plaintiff, cannot be seized and sold upon process

in actions at law."

As stated previously herein the case at bar is not

one in which the Appellants Ackroyd, et al. claim

exemption from execution of the real estate involved.

On the contrary their claim is that no authority of

law can be found in any statute of Montana for either

a lien upon such public property by judgment or for

a sale thereof imder execution.

CONCLUSION.

Regardless of the form the transaction has taken it

is plain that the investment by Bynum Irrigation Dis-

trict in the stock of Teton Co-Operative Reservoir Co.

was for the sole purpose of obtaining a water supply

that was actually needed by the district for purposes

of irrigation. It acquired such water supply, that was

so necessary to enable it to operate as a public corpo-
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ration, when it took over, in effect, Teton Co-Opera-

tive Reservoir Co., and, through ownership of 80.4%

of the capital stock of that Company, put the district,

through its district commissioners, in a position to

control the works of irrigation of the said Company
and the distribution of water.

A court of equity will hardly give serious considera-

tion to a claim that, under such circumstances, the

property held by Teton Co-Operative Reservoir Co.

and necessarily used as part of the irrigation system,

can be levied upon under judgment and sold imder

execution as the property of an ordinary debtor and

Bynum Irrigation District be thus deprived of its sole

source of water supply so that it can no longer func-

tion as a public corporation. ''Equity regards sub-

stance rather than form." And such a claim should

be particularly obnoxious in a court of equity, that

requires those who enter its portals to come with

clean hands, when consideration is given to the fact

that the Appellee, who has made such claim hereto-

fore, knew, from the first, the status of Teton Co-

Operative Reservoir Co. and its exact relation to

Bynum Irrigation District. Thus the Appellee also

knew, for it was charged with knowledge of the law,

that claims and demands cannot be enforced, by lien

or levy, against public property necessarily used in

the conduct of the business of a public corporation.

The lower court plainly erred in granting the mo-

tion to dismiss and in rendering judgment accord-

ingly. That judgment should be reversed with direc-
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tions to enter judgment for the Appellants as prayed

for in their bills.

Dated, Billings, Montana,

September 27, 1939.

Respectfully submitted,

Sterling M. Wood,

Robert E. Cooice,

Fredric Moultok,

By Sterling M. Wood,

Attorneys for Appellants, James A. Ackroyd,

Dwight S. Brigham, Morris F. LaCroix,

Earle L. Carter, J. Edward Stevens, and

Frank E. Nelson.
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STATEMENT OF JURISDICTIONAL FACTS

This is an appeal from a final Judgment of Dismissal

on a Motion to dismiss the Complaint and Petition for

Declaratory Judgment based on the ground that the

Complaint and Petition for Declaratory Judgment does

not state facts sufficient to constitute a cause of action.

(R. p. 94.)

In the Complaint it is alleged: That this is a suit of

a civil nature and is a case of actual controversy, and

that the matter in controversy, exclusive of interest and

costs, exceeds the sum of $3,000.00. (R. p. 3, par. 2.)

That the plaintiff during all the times mentioned in

the Complaint was a corporation organized under and

by virtue of the laws of the State of Montana and is a

resident and citizen of the State of Montana. (R. p. 4,

par. 5.) That the defendant, Winston Bros. Company,

during all the times mentioned in the Complaint, was

and now is a corporation organized and existing under

and by virtue of the laws of the State of Minnesota,

and is a resident and citizen of the State of Minnesota.

(R. p. 3, par. 1.) That the defendant, Bynum Irrigation

District, is a public corporation of the State of Montana

and a resident and citizen of the State of Montana. (R.

p. 4, par. 3.) That the defendant, Teton Cooperative

Reservoir Company, is a corporation organized and ex-

isting under and by virtue of the laws of the State of

Montana, and is a citizen of and resident of the State

of Montana. (R. p. 7, par. 6.) That the plaintiff did, in

writing, request and demand that the defendants, Teton

Cooperative Reservoir Company and Bynum Irrigation
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District, join the plaintiff as parties plaintiff in the action

but that each refused and still refuses to join the plain-

tiff as a party plaintiff, for the purpose of litigating the

controversy set forth in the Complaint. (R. p. 4, par. v3.)

The District Court had jurisdiction of the action on

the ground of diversity of citizenship between the plain-

tiff and the defendant, Winston Bros. Company. (28

USCA 41, Subdiv. (b) Sec. (1) ). It is alleged in the

Complaint that this is a suit in equity of a civil nature

and is a case of actual controversy. (R. p. 3, par. 2.)

The allegations of the Complaint and Petition for a De-

claratory Judgment are to the effect that the defendant,

Winston Bros. Company, had obtained a Judgment

against the Teton Cooperative Reservoir Company and

claimed a lien against the lands and premises of the

Teton Cooperative Reservoir Company which were nec-

essary and are being used for irrigation purposes to irri-

gate the lands of the stockholders of the plaintiff cor-

poration, and the lands of persons claiming rights to

water from the Teton Cooperative Reservoir Company

by reason of the ownership of stock in the Teton Co-

operative Reservoir Company. It is alleged that all of

the property in question is appurtenant to the lands irri-

gated by means of the water stored on the lands of the

Teton Cooperative Reservoir Company, and used for

the diversion of the same to the place of use. It is further

alleged that the defendant, Winston Bros. Company,

claims a lien against the lands of the Teton Cooperative

Reservoir Company used for irrigation purposes, and

has threatened to and will, unless restrained bv an Order
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of the Court, obtain a Writ of Execution for the pur-

pose of selHng the land under and by virtue of such Writ

of Execution. In its prayer, the plaintiff prays that the

Court declare the rights of the plaintiff in and to the

lands of the Teton Cooperative Reservoir Company, un-

der the Declaratory Judgment Act of the United States

of America and to declare that the Winston Bros. Com-

pany has no lien against said lands but that the plaintiff

and its stockholders have the right to take 156/1000

part of the waters of the reservoir located on the lands

in question, free and clear from any lien of the Judgment

of said Winston Bros. Company. (R. pp. 3-24.) The

Complaint of the plaintiff was filed in the office of the

Clerk of the District Court on July 21, 1937. (R. p. 24.)

Since the Complaint was filed, the Federal Rules of

Civil Procedure have been adopted. Rule 57 provides

that the procedure for obtaining a Declaratory Judg-

ment shall be in accordance with these rules and that the

existence of another adequate remedy does not preclude

a judgment for declaratory relief in cases where it is

appropriate.

This case presents an actual controversy, as to whether

or not Winston Bros. Company could, unless restrained

by this Court, obtain a Writ of Execution and proceed

to sell the property of Teton Cooperative Reservoir Com-

pany. Therefore, the District Court had jurisdiction to

declare the rights of the parties under the Declaratory

Judgment Act of the United States. (28 USCA 400.)

It is alleged in the Complaint that unless the Judgment

in favor of Winston Bros. Company against Teton Co-
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operative Reservoir Company is adjudged not to be a

lien against the reservoir site and irrigation facilities of

the Teton Cooperative Reservoir Company, the Judgment

will be and remain a cloud upon the title upon the prop-

erty in question, to the irreparable damage and injury of

the plaintiff and its stockholders: (R. p. 17, par. 16.)

The property in question is located in the District of

Montana. Therefore, the District Court had jurisdiction

to remove the cloud cast by the Judgment. (28 USCA
118.)

JURISDICTION OF THIS COURT
Judgment in the instant case was rendered and filed

on the 14th day of April, 1939. (R. p. 94.) The Notice

of Appeal of this Court was filed on July 11, 1939, (R.

p. 98) and on July 11, 1939, an Undertaking on Appeal

was filed with the Clerk of the District Court. (R. pp.

98-100.) This Court has jurisdiction of the appeal for the

reason that the Judgment of the District Court is a final

decision within the meaning of Subdivision (a), 28

USCA 225. The appeal was taken by filing of the No-

tice of Appeal with the Clerk of the District Court within

three (3) months from the date of the entry of the Judg-

ment (Rule 7?> of the Federal Rules of Civil Procedure),

and was therefore within the time prescribed in 28 USCA
230. The record on appeal was docketed in the office of

the Clerk of this Court on July 31, 1939, and was there-

fore docketed within the time prescribed in Subdivision

(g) of Rule 72>, Federal Rules of Civil Procedure.



STATEMENT OE THE CASE
The appellant, Brady Irrigation Company, filed its

Complaint and Petition for a Declaratory Judgment. (R.

pp. 3-24.) The appellee, Winston Bros. Company, inter-

posed a Motion to dismiss the Complaint and Petition

for Declaratory Judgment on the ground that the same

does not state facts sufficient to constitute a cause of ac-

tion. (R. p. 25.) The Motion to dismiss the Complaint

and Petition for Declaratory Judgment was submitted to

the Court on Briefs and a decision of the Court was

rendered sustaining the Motion to dismiss. (R. pp. 78-92.)

Thereafter, a Judgment of Dismissal was rendered by

the Court. (R. p. 94.)

In addition to the allegations of the Complaint and

Petition for a Declaratory Judgment showing the juris-

diction of the District Court, it is alleged:

That Teton Cooperative Reservoir Company is a cor-

poration with a capital stock of 1000 shares, and ever

since its organization has been operated only for the

purpose of delivering water for irrigation and domestic

purposes to its stockholders. It has at no time operated

for profit and its only income has been from assessments

levied against its outstanding capital stock, and the sale

of such capital stock. Its income from these sources has

been used solely for the purpose of maintaining, con-

structing and repairing certain irrigation facilities, con-

sisting of a reservoir, ditches and canals.

The Teton Cooperative Reservoir Company in 1918

adopted a By-Law to the effect that each share of its

capital stock "entitles the holder thereof to the use dur-
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ing the irrigation season each year, of a 1/1000 part of

the waters, water rights and irrigating facihties and sys-

tems of this Company." That the Teton Cooperative Res-

ervoir Company is the owner of approximately 577.81

acres of land and is also entitled to the possession of

lands on the public domain of approximately 3387.19

acres, which are used for reservoir purposes. On this

land the Teton Cooperative Reservoir Company has con-

structed dams, reservoirs, ditches, canals and other works

for the sole purpose of storing and supplying water to

its stockholders. The water carried, stored and distribu-

ted by means of these irrigation facilities is used for irri-

gation and domestic purposes by its stockholders and the

stockholders of the plaintiff corporation. (R. pp. 7-11.)

That all of the lands of the Teton Cooperative Reser-

voir Company are necessary and are being used for the

purpose of carrying and storing waters for the irrigation

of the lands within the Bynum Irrigation District, which

is one of the stockholders of the Teton Cooperative Res-

ervoir Company, and the lands of the stockholders of the

plaintiff, and a few other stockholders. (R. par. 15, pp.

16-17.) All of the water stored in the reservoir of the

Teton Cooperative Reservoir Company is necessary for

the irrigation of lands within the Bynum Irrigation Dis-

trict and the lands belonging to the stockholders of the

plaintiff, and other stockholders of the Teton Coopera-

tive Reservoir Company. (R. pp. 18-19, par. 20.)

That the plaintiff at all times mentioned in the Com-

plaint was a corporation organized and operating only

for the purpose of delivering water for irrigation and



domestic purposes to its stockholders, and has been oper-

ated as a cooperative association and not for profit. No
dividends have been paid by the plaintiff corporation to

its stockholders, or earned, and its only income is ob-

tained from assessments levied against its capital stock,

consisting of 500 shares. All the proceeds of the sale of

this capital stock and the assessments have been devoted

solely for the construction and maintenance of irrigation

facilities and the purchase of stock from the Teton Co-

operative Reservoir Company. Each share of the capital

stock of the plaintiff corporation entitles the owner there-

of to 1/500 part of the waters appropriated and diverted

by the plaintiff corporation. That the plaintiff is the

owner of 156 shares of stock of the Teton Coopera-

tive Reservoir Company and is entitled to 156/1000 part

of the waters of the Teton Cooperative Reservoir Com-

pany, delivered to the plaintiff at the headgate of the

reservoir belonging to the Teton Cooperative Reservoir

Company. All of the capital stock of the plaintiff, con-

sisting of 500 shares, have been issued and are outstand-

ing. (R. par. 5, p. 4 to p. 8.) That the plaintiff has agreed

and is under legal obligation to supply its stockholders

the proportionate share of the waters from the reservoir

of the Teton Cooperative Reservoir Company to which

it is entitled, under and by virtue of the ownership of

156 shares of the stock of the Reservoir Company, and

if the lands and other property of the Teton Cooperative

Reservoir Company are sold under a Writ of Execution

which may be obtained by the defendant, Winston Bros.

Company, then the plaintiff will be deprived of its ability
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to deliver water for irrigation and domestic purposes to its

stockholders and thus breach its agreement with its stock-

holders and thus breach its agreement with its stock-

holders. That the property of the Teton Cooperative Res-

ervoir Company on which the irrigation facilities are

located, is appurtenant to the lands of the stockholders

of the plaintiff, and the lands within the Bynum Irriga-

tion District, and others owning stock of the Teton Co-

operative Reservoir Company. (R. par. 14, p. 15, to par.

16, p. 17.) That the reservoir constructed on the lands

of the Teton Cooperative Reservoir Company is necessary

for the purpose of storing water for irrigation purposes

by the stockholders of the plaintiff, the lands within the

Bynum Irrigation District, and the lands of other stock-

holders of the Teton Cooperative Reservoir Company, and

this land and this reservoir has always been used for

this purpose. The 500 shares of the capital stock of the

plaintiff corporation are now held by owners of approxi-

mately 10,000 acres of land in Pondera County, Montana,

which is being irrigated from the waters of the reservoir

in question. (R. p. 17, par. 17 to p. 18, par. 20.)

It is alleged in the Complaint that Bynum Irrigation

District is a public corporation of the State of Montana

organized and existing and operating as an irrigation

district, under and by virtue of Chapter 146 of the Laws

of 1909 of the State of Montana, and the amendments

thereto. (R. par. 4, p. 4.) During the year 1925, Bynum

Irrigation District became the owner of 804 shares of

the capital stock of the Teton Cooperative Reservoir

Company, and ever since has been the o\A'ner of the same.
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(R. p. 11, par. 10.) Prior to the acquisition of this stock

of the Teton Cooperative Reservoir Company, the Bynum

Irrigation District was without water with which to irri-

gate the lands within the District and the stock of the

Teton Cooperative Reservoir Company was obtained for

the sole purpose of providing water for the irrigation of

the lands within the Bynum Irrigation District. (R. pp.

11-12, par. 11.)

The defendant, Winston Bros. Company, obtained a

judgment in the District Court of the Ninth Judicial Dis-

trict of the State of Montana, in and for the County of

Teton, against Teton Cooperative Reservoir Company,

in the sum of $29,596.53. This judgment was obtained

for certain work done by Winston Bros. Company in en-

larging the reservoir used for irrigation purposes and

located on the lands of the Teton Cooperative Reservoir

Company. It is alleged in the Complaint that when this con-

struction work was done by the Winston Bros. Company,

the Company and its officers knew that the By-Laws of

the Teton Cooperative Reservoir Company provided that

each share of the capital stock of the Teton Cooperative

Reservoir Company entitled the holder thereof to the

use during the irrigation season of a 1/1000 part

of the waters, water rights, irrigation facilities and sys-

tems of the Teton Cooperative Reservoir Company, and

that said Winston Bros. Company and its officers knew

that all of the lands on which the irrigation facilities are

located were necessary for the irrigation purposes of the

stockholders of the Teton Cooperative Reservoir Com-

pany. That ever since the judgment was rendered, and



— 10—

for a long time prior thereto, the Bynum Irrigation Dis-

trict was a bankrupt, and hopelessly insolvent. (R. p. 12,

par. 12 to p. 15, par. 13.)

It is alleged that the defendant, Winston Bros. Com-

pany, claims a lien against the lands, reservoir sites, res-

ervoir and premises owned by the Teton Cooperative

Reservoir Company, and unless restrained by an Order

of this Court, will apply for and obtain a Writ of Execu-

tion from the Clerk of the Court in v/hich the judgment

was rendered, and will cause the lands of the Teton Co-

operative Reservoir Company, the reservoir site, and other

property of the Company, to be sold under and by virtue

of the Writ of Execution. (R. p. 15, par. 13.) That a sale

of the land of the Teton Cooperative Reservoir Company

would deprive the plaintiff of its ability to deliver water

for irrigation and domestic purposes to its stockholders.

(Par. 14, p. 15.) It is further alleged in the Complaint

that the judgment in favor of Winston Bros. Company

is not a lien against the property on which the irrigation

facilities of the Teton Cooperative Reservoir Company

are located, but that unless it is decreed by this Court

that it is. not a lien against the said property, the judg-

ment will be and remain a cloud upon the title of the

property and cause irreparable damages to the plaintiff

and its stockholders. (R. pp. 16-17, par. 15-16.) The

plaintiff, in the prayer of its complaint, prays for a re-

straining order to restrain the defendant Winston Bros.

Company, from causing the property of the Teton Co-

operative Reservoir Company from being sold under a

Writ of Execution, and for a Declaratory Judgment to
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the effect that the property of the Teton Cooperative Res-

ervoir Company necessary for irrigation purposes is not

subject to a Hen, by reason of this Judgment, and cannot

be sold under and by virtue of any Writ of Execution

issued on said judgment, and that the Court declare that

the Brady Irrigation Company and its stockholders have

the right to take 156/1000 part of all of the waters of

the reservoir located on the land of the Teton Coopera-

tive Reservoir Company.

SPECIFICATION OF ERRORS
The Court erred in the following respects

:

I.

In granting the Motion of the defendant, Winston

Bros. Company to dismiss the plaintiff's Complaint and

Petition for Declaratory Judgment.

II.

In rendering Judgment dismissing the plaintiff's Com-

plaint and Petition for a Declaratory Judgment.

III.

In holding that the Complaint did not state facts suf-

ficient to entitle the plaintiff to a Judgment declaring the

rights and easements of the plaintiff by reason of its

ownership of 156 shares of the capital stock of the Teton

Cooperative Reservoir Company in and to the property

used for irrigation purposes, the legal title to which is

held by Teton Cooperative Reservoir Company.

IV.

In holding that the Complaint of the plaintiff did not
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state facts sufficient to constitute a cause of action in

favor of the plaintiff, for a Declaratory Judgment de-

claring that the plaintiff has an easement in and to

the lands necessary for irrigation purposes, the title to

which is held by Teton Cooperative Reservoir Company.

V.

In holding that the Judgment of the defendant, Win-

ston Bros. Company, a corporation, is a lien enforceable

by Writ of Execution and sale against the property

which is necessary and is used for irrigation purposes,

the legal title to which is held by Teton Cooperative Res-

ervoir Company.

VI.

In failing to hold that the appellant, Brady Irrigation

Company, was not entitled to a Judgment declaring that

any lien which the appellee, Winston Bros. Company, a

corporation, may have against the land described in the

Complaint and held by Teton Cooperative Reservoir

Company, is subject to an easement of the appellant,

Brady Irrigation Company, for the purpose of diverting,

storing and carrying water for irrigation puposes on and

across said land.

VII.

In holding that the lands necessary for irrigation pur-

poses, the legal title to which is held by Teton Coopera-

tive Reservoir Company, are not appurtenant to the lands

of the stockholders of the appellant, Brady Irrigation

Company, irrigated with waters diverted, impounded and

stored by means of the irrigation works on said lands
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under the supervision of Teton Cooperative Reservoir

Company.

VIII.

In holding that the Complaint of the plaintiff did not

state facts sufficient to constitute a cause of action for

an injunction restraining a sale under a Writ of Execu-

tion of the property described in the Complaint which is

necessary and used for irrigation purposes, the legal title

to which stands in the name of Teton Cooperative Res-

ervoir Company.

SUMMARY OF ARGUMENT
The Property of the Reservoir Company is Appurtenant

to the Land Irrigated.

The By-Laws of Teton Cooperative Reservoir Com-

pany and appellant, entitling their stockholders to the use

during the irrigation season, of their proportionate share

of the water rights and irrigation facilities of the Res-

ervoir Company, are enforceable contracts. Hyink vs. Low

Line Irrigation Co., 62 Mont. 401; 205 Pac. 236; Dyk,

et al vs. Buell Land Company, et al, 70 Mont. 557; 227

Pac. 71; Miller vs. Imperial Water Company, 156 Cal.

27; 103 Pac. 227, 24 LRA (N. S.) 372; Brady Irrigation

Co. vs. Teton County, et al, 107 Mont. 330; 85 Pac. (2d)

350.

The issuance of shares of stock constitute grants of the

right to the use of water and the irrigation facilities of

the Reservoir Company. Pacific States Savings and Loan

Corporation vs. Schmitt, et al, 103 Fed. (2d) 1002;

Adamson vs. Black Rock Power & Irrigation Co., (9
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Cir.) 297 Fed. 905; Allen, et al, vs. Railroad Commission

of California, 179 Cal. 68, 175 Pac. 466; 67 C J. 1410,

Sec. 1080.

The method of obtaining water for the Bynum Irriga-

tion District by the purchase of stock entitling the Irriga-

tion District to its proportionate share of the water rights

and irrigation facihties of the Reservoir Company, was

authorized by the laws of the State of Montana and

therefore, the water rights and irrigation facilities of

the Reservoir Company are, by the force of the decision

of the Supreme Court of the State of Montana and stat-

utory law pertaining to irrigation districts, appurtenant

to the lands irrigated within the district. Thaanum vs.

Bynum Irrigation District, et al, 72 Mont. 221 ; 232 Pac.

S28; 7174 Rev. Codes of Mont. 1935; 7202 Rev. Codes

of Mont. 1935; 6671 Rev. Codes of Mont. 1935; Brady

Irrigation Company vs. Teton County, et al, 107 Mont.

330; 85 Pac. (2d) 350; Yellowstone Valley Co. vs. As-

sociated Mortgage Investors, 88 Mont. 7Z; 290 Pac. 255;

Pacific States Savings and Loan Corporation vs. Schmitt,

et al, 103 Fed. (2d) 1002.

The Property of the Reservoir Company is Not Subject

to a Lien by Reason of the Judgment of Appellee.

The aggregate value of the rights of the stockholders

in and to the property of the Reservoir Company is the

total value of such property, the shares of the stock-

holders being the muniments of title to the water rights

and irrigation facilities. Pacific States Savings and Loan

Corporation vs. Schmitt, et al, 103 Fed. (2d) 1002; Brady

Irrigation Company vs. Teton County, et al, 107 Mont.
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330; 85 Pac. (2d) 350. Therefore, a sale of property of

the Reservoir Company would not defeat the easements

of the landowners entitled to the use of water rights and

irrigation facilities of the Reservoir Company. Chumasero

vs. Viall, 3 Mont. Z76; MacGinniss Realty Co. vs. Hine-

rager, 63 Mont. 172; 206 Pac. 436; Fox vs. Curry, 96

Mont. 212; 29 Pac. (2d) 663.

The Reservoir Company is the holder of the bare,

naked legal title to the property used for irrigation pur-

poses. Osterman vs. Baldwin, 73 U. S. 90, 18 L. Ed. 730;

Story vs. Black, 5 Mont. 26; 1 Pac. 5; Princeton Mining

Co. vs. First National Bank of Butte, et al, 7 Mont. 530;

19 Pac. 210. An attempted sale of the property of the

Reservoir Company would therefore be restrained by a

court of equity, since it would destroy the property rights

of its stockholders without benefitting the judgment cred-

itors, except perhaps in a very minor degree. Sec. 15,

Article 3, Constitution of Montana; Gue vs. The Tide-

water Canal Company, 65 U. S. 228, 16 L. Ed. 635;

Eldridge vs. Mill Ditch Co., 90 Ore. 590, 177 Pac. 939.

The Complaint States a Cause of Action to Remove a

Cloud on Title.

28 USCA 118; Dick vs. Foraker, 155 U. S. 404; 39

L. Ed. 201
;
Johnson vs. North Star Lumber Company,

206 Fed. 624; Louisville, etc. Railway Co. vs. Western

Union Telegraph Co., 234 U. S. 369; 58 L. Ed. 1356;

Thompson vs. Emmett Irrigation Dist., (9 Cir.) 227 Fed.

560.
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TJie Coiiiplaint States a Cause of Action for a Declara-

tory Judgment.

28 USCA 400; Gully vs. Interstate Natural Gas. Co.,

Inc., (5 Cir.) 82 Fed. (2d) 145; Nashville C. & Stir. Co.

vs. Wallace, 288 U. S. 249; 53 S. Ct. 345; 77 L. Ed. 730;

87 A. L. R. 1191; U. S. vs. West Virginia, 295 U. S.

463; 55 S. Ct. 789; 79 L. Ed. 1546.

Appellant derived no benefits from the indebtedness

for which the judgment was rendered and therefore

should not be deprived of its rights in the propert}^ of

the Reservoir Company.

ARGUMENT

llie Property of Reservoir Company is Appurtenant to

the Land Irrigated.

The principal question for decision by this appeal is

whether or not the Complaint and Petition for Declara-

tory Judgment of the plaintiff states facts sufficient to

constitute a cause of action under any theory. If it does,

the motion to dismiss should have been denied. Since all

of the Specifications of Error relate to the question as

to whether or not the Motion should have been granted,

we will dispose of all of the Specifications of Error by

grouping them for the purpose of argument.

Neither the plaintiff nor the Teton Cooperative Res-

ervoir Company have ever been operated for profit. Each

corporation, by a By-Law, defined the rights of its stock-

holders as to the amount of water for irrigation purposes
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to which each share of stock entitled a stockholder. The

By-Law of the Reservoir Company set forth in full in

the Complaint of the plaintiff (R. p. 8) provides that

each share of its capital stock entitles the holder thereof

to the use, during- the irrigating season, of each year "of

a one-thousandth part of the waters, water rights and

irrigating facilities and systems of this Company." The

By-Law of the appellant corporation provides that each

share of its capital stock represents and controls 1/500

part of all the waters appropriated and diverted by the

corporation, and the owner of record of any share is en-

titled to the use of said proportion of said waters of the

corporation. (R. p. 6.) These By-Laws are enforceable

contracts.

Hyink vs. Low Line Irrigation Co., 62 Mont. 401, 205

Pac. 236; Dyk, et al, vs. Buell Land Company, et al, 70

Mont. 557, 227 Pac. 71 ; Miller vs. Imperial Water Com-

pany, 156 Cal. 27, 103 Pac. 227, 24 LRA (N. S.) 372;

Brady Irrigation Co. vs. Teton County, et al, 107 Mont.

330, 85 Pac. (2d) 350.

In a very similar case, Mr. Circuit Judge Healy of

this Court, in Pacific States Savings & Loan Corpora-

tion vs. Schmitt, et al, (103 Fed. (2d) 1002) very aptly

said

:

"If we disregard nomenclature and the formal recital

of powers possessed but never asserted or exercised,

there is nothing in the history or situation of any of

these corporations to differentiate them from the mu-
tual non-profit irrigation companies so familiar in the



— 18—
arid states. In substance, the shares are mere muni-
ments of title to rights in available water and to pro-

portionate interests in the irrigation systems operated
by the corporations as agents of their shareholders.

Prosole V. Steamboat Canal Co., 37 Nev. 154, 140 P.

720, 144 P. 744. Compare In Re Thomas' Estate, 147
Cal. 236, 81 P. 539."

Therefore, when the Reservoir Company issued a share

of its stock, it entered into a contract whereby the holder

of such share is entitled to a 1/1000 part of the waters,

water rights and irrigating facilities and systems of the

Company. The irrigating facilities and systems mentioned

in the By-Law must include all canals, ditches, reservoirs,

dams and other works used for the purpose of diverting,

storing and delivering water. It is alleged in the Com-

plaint that all of the property, which consists of 577.81

acres (R. p. 9), is necessary to be occupied by a reservoir,

canals, ditches, headgates and other improvements which

are necessary for the conveyance, storage and distribu-

tion of irrigation water from the reservoir. (R. p. 17,

par. 17.)

The contract entered into with the Reservoir Company

and the stockholder upon the purchase of each share of

stock, granted such stockholder the perpetual right to

the use of 1/1000 part of the waters, water rights, irri-

gating facilities and systems of the Company. In Adam-

son vs. Black Rock Power & Irrigation Co. (9 Cir.), 297

Fed. 905, Mr. District Judge Bourquin, speaking for this

Court, said:

"The sale of the perpetual use of a thin,9;' is a sale of

the tiling, Vvdiatcver ground rent or other charge be
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reserved. That is true of the right to the use of water
as of aught else. Appellant's deeds are of land, "with
the perpetual right to the use of water from the main
canal," "the water right, . . . not personal property,

but is appurtenant to the land," and "transferable only

with the land." It is true a sale and delivery of water
or of a water right may convey no right in, to, or upon
source of supply or instrumentalities; but it is other-

wise of a sale of perpetual water supply or permanent
water right from a canal, or sale of land with appur-

tenant water right and service. These latter impress

the source and instrumentalities in the power of the

grantor and necessary to enjoyment of the water with

a servitude or easement of which the grantee cannot

be deprived without his consent."

In Allen, et al, vs. Railroad Commission of California,

179 Cal. 68, 175 Pac. 466, IMr. Justice Shaw, speaking

for the Supreme Court of California, said:

"There is no ground for the claim that the water dis-

tributing system used by the water company can be

considered as a thing separate from the right to receive

water and declared to be a separate and public service,

the rates for which, as to these petitioners, can be fixed

by the Railroad Commission, and made to exceed the

rates specified in the water certificates. The distribut-

ing system is a species of real propertv. Stanislaus W.
Co. V. Bachman, 152 Cal. 726, 93 Pac. 858, 15 L. R. A.

(N. S.) 359. The right of a landowner to receive water

not devoted to public use upon land for its benefit, from

an outside source, through a system of canals or pipes

for conducting it to the land, is an easement attached

to the land and a corresponding servitude upon the

source of supply and the distributing system. Copeland

V. Fair View Co., 165 Cal. 154, 131 Pac. 119; Palermo

Co. V. Railroad Commission, 173 Cal. 386, 160 Pac.

228. The easement and the servitude constitute a single

entity and the one cannot be separated from the other

without destroving both. The petitioners have property
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interests in the distributing system by reason of these
easements and servitudes. The contract fixed the rate,
not only for the water as such, but also for its delivery;
that is, for the use of the system for that purpose.
To raise the rate without consent of the landowner
would inipair the obligation of the contract, and, so far
as the increase inured to the benefit of the public use
of other water through the same system, it would be
taking the private property of these petitioners for
public use without compensation."

In 67 C. J. 1410, Sec. 1080, the rule is stated as

follows

:

"A distributor of water for irrigation purposes may
sell and convey to a consumer a water right, entitling

him to receive a certain quantity of water from its

system, and a purchaser or mortgagee of the irrigation

system, or of the part thereof from which such con-

sumer has the right to water, with knowledge of the

previous grant, will be bound by the grantor's cove-

nants. A conveyance of a permanent right to receive

a certain quantity of water for irrigation may be made,
which conveyance amounts to the conveyance of an
easement in the ditch or system furnishing the water,

and such water right becomes appurtenant to, and a

part of, the land."

The Bynum Irrigation District, one of the joint own-

ers of stock of the Reservoir Company, is a public cor-

poration of the State of Montana, organized, existing

and operating as an irrigation district under and by

virtue of Chapter 146 of the Laws of 1909 of the State

of Montana, and the amendments thereto. (R. p. 4, par.

4.)

The Bynum Irrigation District is the owner of 804

shares of the capital stock of the Reservoir Company, and

this stock was purchased for the sole purpose of provid-
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ing water for the irrigation of the lands within the irri-

gation district. (R. p. 12.) Sec. 7174, Revised Codes of

Montana, 1935, as amended, defines the powers of the

Board of Commissioners of an irrigation district, and

Subdivision (3) of that section provides for obtaining

v/ater for irrigation purposes within the district as fol-

lows:

"The board shall have power and authority to appro-

priate water in the name of the district, to acquire by
purchase, lease, or contract, water and water rights;

additional waters and supplies of water, canals, reser-

voirs, dams and other works already constructed, or

in the course of construction, with the privilege, if de-

sired, to contract with the owner, or owners of such

canals, reservoirs, dams and other works so purchased

and in the course of construction, for the completion

thereof and shall also have power and authority to

acquire by purchase, lease, contract, condemnation, or

other legal means, lands (and rights in lands) for

rights-of-way, for reservoirs, for the storage of need-

ful waters, and for dam sites, and necessary appurte-

nances, and such other lands and property as may be

necessary for the construction, use, maintenance, re-

pair, improvement, enlargement and operation of any

district system of irrigation works."

When the Bynum Irrigation District negotiated with

the Reservoir Company for the purchase of stock, W. A.

Thaanum, one of the owners of land within the District,

objected to this method of obtaining water for irrigation

purposes within the District and instituted suit in the

State courts to obtain an injunction restraining the Dis-

trict and its commissioners from expending any money

for the purpose of purchasing the stock in question. The

Supreme Court of the State of Montana upheld the pur-
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chase of stock in the Reservoir Company, as a means of

obtaining water for irrigation purposes within the Dis-

trict. Thaanum vs. Bynum Irrigation District, et al, 72

Mont. 221, 232 Pac. 528. Section 7202, Revised Codes of

Montana, 1935, which is part of tlie statutory law of

Montana governing irrigation districts within the State,

provides as follows

:

"The board of commissioners shall apportion the water
for irrigation among the lands in the district in a

just and equitable manner, and the maximum amount
apportioned to any land shall be the amount that can
be beneficially used on said land, and such amount of

water shall become and shall be appurtenant to the

land and inseparable from the same, but subject to

reduction as hereinafter provided; provided, however,
that any water ov/ner of the district shall have the

right to sell or assign for one season any of the water
apportioned to him, and not required for use upon the

land to which such water belongs; provided, all water,

the right to the use of which is acquired by the district

under any contract with the United States, shall be

distributed and apportioned by the district in accord-

ance with the acts of congress, and rules and regula-

tions of the secretary of the interior, and the provis-

ions of said contract in relation thereto."

The foregoing section specifically provides that the

amount of water apportioned to land within the District

"shall be appurtenant to the land and inseparable from the

same." When the Supreme Court of the State of Mon-

tana, in Thaanum vs. Bynum Irrigation District, ap-

proved the purchase of stock from the Reservoir Com-

pany as a means of obtaining water for irrigation pur-

poses, it certainly must have, by implication, decided that

when water for irrigation purposes was thus acquired
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by the purchase of stock from the Reservoir Company,

such water became appurtenant to the land within the

District. If the water and the right to the use of the same,

to which the Bynum Irrigation District is entitled, is ap-

purtenant to the land irrigated by such water, then it must

follow that the same is true with respect to the water

obtained from the Reservoir Company by other stockhold-

ers of the last mentioned company.

Section 6671, Revised Codes of Montana, 1935, pro-

vides that:

''A thing is deemed to be incidental or appurtenant to

land when it is by right used with the land for its

benefit, as in the case of a way, or watercourse, or of

a passage for light, air, or heat from or across the

land of another."

The foregoing statute has on at least two occasions

been applied by the Supreme Court of the State of Mon-

tana, where questions similar to those involved in this

case were disposed of. In Brady Irrigation Company vs.

Teton County, et al, 107 Mont. 330, 85 Pac. (2d) 350, the

Court held that none of the property of the Teton Co-

operative Reservoir Company was subject to taxation be-

cause the same was appurtenant to the land which was

irrigated by means of the irrigation facilities located on

the property of the Reservoir Company and therefore

taxed when the irrigated land in question was taxed. Mr.

Justice Anderson, speaking for the Court in that case

said:

"The owners of the stock in the Teton Cooperative Res-

ervoir Company do not own the equitable title to the

property of that corporation, but their relation to it

is one of contract. (Hyink v. Low Line Irr. Co., 62



— 24—
Mont. 401, 205 Pac. 236; Dyk v. Buell Land Co., 70
Mont. 557, 227 Pac. 71.) These contracts give to the
stockholder the right to receive, through the irrigation
laciHties of the Teton Compan}^ his pro rata share of
the water stored. The sharehokler in the plaintiff com-
pany likewise has a contractual right to his pro rata
share of the water received hy that company. These
rights, when used on certain lands, hecome appurte-
nant to such lands. (Sec. 6671, Rev. Codes.) The ag-
gregate value of all of these rights is the total value of
the property ozvued by tJie Teton Company, and its

property has no other use than the storing and distri-

bution of water in performance of tlicse contractual

rights/' (Italics ours.)

Mr. Chief Justice Callaway, in Yellowstone Valley Co.

vs. Associated Mortgage Investors, 88 Mont. 73, 290

Pac. 255, said:

'Tn Ireton v. Idaho Irr. Co., 30 Ida. 310, 164 Pac. 687,

689, we find the following: 'It is contended by appellant

that the shares of stock in the operating company are

personal property, and that the water right passed by
assignment of them, and did not become subject to the

mortgage on the land. While shares of stock in an

ordinary corporation, organized for profit, are per-

sonal property (sec. 2747, Rev. Codes; State v. Dunlap,

28 Idaho, 784, and cases therein cited on page 802,

156 Pac. 1141 (Ann. Cas. 1918A, 546), and while

this court has held shares in an irrigation company to

be personal property (Watson v. Molden, 10 Idaho,

570, 79 Pac. 503) the fact must not be lost sight of

that a vv'ater right is, as heretofore shown, real estate,

and that in case of a mutual irrigation company, not

organized for profit, but for the convenience of its

members in the management of the irrigation system

and in the distribution to them of water for use upon

their lands in proportion to their respective interests,

ownership of shares of stock in the corporation is but

incidental to ovvuership of a water right . . . and own-
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ership of them passes with the title which they evidence.
(In re Thomas' Estate, 147 Cal. 236, 81 Pac. 539; Berg
V. Yakima Valley Canal Co., 83 Wash. 451, L. R. A.
1915D, 292, 145 Pac. 619).' The doctrine announced
in the foregoing cases is suited to our history and
conditions and meets with our approval. Defendant's
counsel cite decisions from the supreme court of Colo-
rado to sustain the decision of the lower court, but
with these we are unable to agree."

This Court, in Pac. States Savings & Loan Corp. vs.

Schmitt, et al, 103 Fed. (2d) 1002, disposed of a situa-

tion similar to that presented in the instant case. Mr. Cir-

cuit Judge Healy, in that case said:

'Tt is a generally accepted principle in the arid states

that shares in a non-profit irrigation company are

appurtenant to the land of the shareholder irrigated

through the system. They pass upon conveyance of the

land and appurtenant water rights, although the stock

may not be mentioned or the certificates formally

transferred. In Re Thomas' Estate, supra; Ireton v.

Idaho Irrio-ation Co., 30 Idaho 310, 164 Pac. 687; In

Re Johnson's Estate, 64 Utah 114, 228 P. 748; Yellow-

stone Vallev Co. v. Associated Mortgage Investors, 88

Mont. 71, 290 P. 255, 70 A. L. R. 1002; Burnett v.

Taylor, 36 Wyo. 12, 252 P. 790; Twin Falls Land &
Water Co. v. Twin Falls Canal Co., D. C, 7 F. Supp.

238, affirmed, 9 Cir., 79 F. 2d 431. The intimate legal

relationship between land and water beneficially applied

upon it, whether the water is directly appropriated or

obtained through the intermediary of a canal company,

finds ample recognition in Prosole v. Steamboat Canal

Co., supra. We are satisfied that stock in irrigation

companies should be held to have in Nevada the status

usually accorded such property in other jurisdictions

faced with similar problems."

Since all of the property of the Reservoir Company

described in the Complaint is necessary for the purpose
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of storing", diverting- and carrying water for irrigation

purposes to the lands of the Bynnm Irrigation District,

the stockholders of the appellant corporation, and other

stockholders of the Reservoir Company, it follows that

the persons entitled to the use of this water and the use

of the irrigation facilities for irrigation purposes, have

easements in all of the property of the Reservoir Com-

pany which are appurtenant to the lands irrigated with

the water.

TJic Property of the Reservoir Company is Not Subject

to a Lien by Reason of tJie Judgment.

In Pacific States Savings & Loan Corp. vs. Schmitt,

103 Fed. 1002, Mr. Circuit Judge Healy of this Court

characterized corporations similar to the Teton Coopera-

tive Reservoir Company and the Brady Irrigation Com-

pany "as agents of their shareholders" and stated that

the shares are mere muniments of title to rights in availa-

ble water and to proportionate interests in the irrigation

systems operated by such corporation. In Brady Irriga-

tion Company vs. Teton County, et al, 107 Mont. 330;

85 Pac. (2d) 350, Mr. Justice Anderson, speaking for

the Supreme Court of Montana, in defining the respective

interests of the stockholders of the Teton Cooperative

Reservoir Company in and to the property held by the

latter corporation, pointed out that the ''aggregate value"

of the rights of the stockholders is the "total value of the

property owned by the" Reservoir Company. The Teton

Cooperative Reservoir Company is therefore the owner of
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a naked legal title burdened with the easements appur-

tenant to the lands irrigated by means of the irrigation

system operated by the Reservoir Company.

If a sale under a Writ of Execution issued pursuant

to the Judgment which the appellee, Winston Bros. Com-

pany has against the Reservoir Company, all that the pur-

chaser at such sale would acquire is the right, title and

interest of the Reservoir Company in and to the lands.

The sale would not destroy the easements of the land-

owners who are entitled, through the ownership of the

stock of the Reservoir Company, to the use of the irri-

gation works for the irrigation of their lands.

Chumasero vs. Viall, 3 Mont. Z7(:i\ MacGinniss Realty

Co. vs. Hinerager, 6Z Mont. 172, 206 Pac. 436; Fox vs.

Curry, 96 Mont. 212, 29 Pac. (2d) 663.

If the property described in the Complaint belonging

to the Reservoir Company were sold under a Writ of

Execution, surely no one would contend that the con-

tractual rights entitling the owners of the shares of

stock of the Reservoir Company to the use of the irriga-

tion works and water, would be terminated. However,

the stockholders of the Teton Cooperative Reservoir Com-

pany could not compel a purchaser at such execution sale

to take the place of the Reservoir Company in the opera-

tion of the irrigation system. These stockholders would

therefore find themselves in a position whereby they

would have certain rights but no remedy whereby they

could enforce such rights.
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In Osterman vs. Baldwin, 11 U. S. 90, 18 L. Ed. 730,

Mr. Justice Davis clearly pointed out that where a bare,

naked legal title may be held by one person for the benefit

of another, the purchaser at an execution sale obtains no

title to the property, as follows

:

"If Holman had the bare, naked, legal title, without
any beneficial interest in the property sold, and no
possession, nothing passed by the sale. A purchaser,

at a sheriff's sale, buys precisely the interest which the

debtor has in the property sold, and takes subject to

all outstanding equities."

In Story vs. Black, 5 Mont. 26, 1 Pac. 5, Mr. Chief

Justice Wade, in pointing out that a court of equity will

protect the equitable rights of third persons against a

legal lien, said

:

"The purchaser at a sale of real property on execution

acquires all the right, title, interest and claim of the

judgment debtor therein (Code, sec. 329); but he ac-

quires only such right and interest, and he takes the

property subject to all the rights and equities of third

parties which are capable of being enforced against

the judgment debtor. 'The rule of caveat emptor ap-

plies to execution sales.' Chumasero v. Viall, 3 Mont.

379.

Says Clifford, J., in Brown v. Pierce, 7 Wall. 218:

"The correct statement of the rule is, that the lien of

the judgment creates a preference over subsequently

acquired rights, but in equity it does not attach the

mere legal title to the land, as existing in the defendant

at the time of its rendition, to the exclusion of a prior

equitable title in a third person.''

"Guided by these considerations, the court of chan-

cery will protect the equitable rights of third persons

against the legal lien, and will limit that lien to the

actual interest which the judgment debtor had in the

estate at the time the judgment was rendered."
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In Princeton Mining Co. vs. First National Bank of

Butte, et al, 7 Mont. 530, 19 Pac. 210, Mr. Justice Bach,

speaking for the Court, said:

"And it is also a rule of law that where a judgment
creditor attaches real estate of his judgment debtor,

and that property is held by the said judgment debtor

in trust, the judgment creditor (at least when pur-

chasing with actual notice) obtains no right as against

the cestui que trust of that property, even though the

trust is no part of the records. See Osterman v. Bald-

win, 6 Wall. 116; Brown v. Pierce, 7 Wall. 205; Chu-

masero v. Viall, 3 Mont. 376; Story v. Black, 5 Mont.
26."

If we grant that a sale under the Writ of Execution

issued to Winston Bros. Company can be made of the

property of the Teton Cooperative Reservoir Company

which is necessary and used for the irrigation systems

in question, the purchaser would acquire only such an

interest in the property as the Reservoir Company has.

The legal title of the Reservoir Company would be bur-

dened with the easements in the property, which the stock-

holders of the Reservoir Company have. In other words,

the purchaser at an execution sale would step into the

shoes, so far as the ownership of the property is con-

cerned, of the Reservoir Company, but such purchaser

could not replace the Reservoir Company as a distributor

of water because it could not be said that such purchaser

would be compelled to assume the contractual obligations

of the Reservoir Company incurred by the issuance of

stock by the last mentioned company.

Section 15 of Article 3 of the Constitution of the State

of Montana provides that:
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"The use of all water now appropriated, or that may
hereafter be appropriated for sale, rental, distribution,

or other beneficial use, and the right of way over the

lands of others, for all ditches, drains, flumes, canals,

and aqueducts, necessarily used in connection there-

with, as well as the sites for reservoirs necessary for

collecting- and storing the same, shall be held to be a

public use."

Under and by virtue of the foregoing constitutional

provision, the rights of the stockholders of the corpora-

tion to the use of the water and right of way over the

lands of the Reservoir Company for all ditches, drains,

flumes, canals and aqueducts is a public use. Whether

the Reservoir Company is a public corporation or not, it

is performing the functions of a public corporation by

distributing the water used for irrigation purposes to its

stockholders. If Winston Bros. Company were permitted

to cause this property to be sold under and by virtue of

a Writ of Execution, the corporate existence, so far as

the stockholders of the Reservoir Company are concerned,

would be terminated, since the effect of the contracts

between the stockholders and the Reservoir Company

would be destroyed. Under such circumstances, it is the

general rule that courts of equity will intercede for the

purpose of restraining a sale. This rule is very well

illustrated in Gue vs. The Tidewater Canal Company,

65 U. S. 228, 16 L. Ed. 635, where Mr. Chief Justice

Taney said:

"Upon the matters alleged in the bill and answer, sev-

eral questions of much interest and importance have

been raised by the respective parties and discussed in

the argument here. But we do not think it necessary

to decide them, nor to refer to them particularly, be-



— 31 —

cause, if it should be held that this property is liable

to be sold by a judicial proceeding' for the payment of

this debt, yet it would be against equity and unjust to

the other creditors of the corporation, and to the cor-

porators who own the stock, to suffer the property lev-

ied on to be sold under this fi. fa. and, consequently,

the circuit court was right in granting the injunction.

The Tide Water Canal is a great thoroughfare of

trade, through which a large portion of the products

of the vast region of country bordering on the Sus-

quehanna river usually passes, in order to reach tide

water and a market. The whole value of it to the stock-

holders consists in a franchise of taking toll on boats

passing through it, according to the rates granted and
prescribed in the act of assembly which created the

corporation. The property seized by the marshal is,

of itself, of scarcely any value apart from the fran-

chise of taking toll, with which it is connected, in the

hands of the company, and if sold under this fieri facias

without the franchise, would bring scarcely anything;

but would yet, as it is essential to the w^orking of the

canal, render the property of the company in the fran-

chise, now so valuable and productive, utterly valueless.

Now, it is very clear that the franchise or right to

take toll on boats going through the canal would not

pass to the purchaser under this execution. The fran-

chise being an incorporeal hereditament, cannot, upon

the settled principles of the common law, be seized

under a fieri facias. If it can be done in any of the

states, it must be under a statutory provision of the

state; and there is no statute of Maryland changing

the common law in this respect. Indeed, the marshal's

return and the agreement of the parties show it was

not seized, and consequently, if the sale had taken

place, the result would have been to destroy utterly

the value of the property owned by the company, while

the creditor himself would, most probably, realize

scarcely anything from these useless canal locks, and

lots adjoining them."
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Mr. Justice Bennett, in Eldridge vs. Mill Ditch Co.,

90 Ore. 590, 177 Pac. 939, after quoting- extensively from

Cue vs. Tide Water Canal Co., said:

"It seems that all of these questions enter more or less

into this case, and all are reasons why the property
of this mutual water company held and used for the

benefit of its stockholders alone and used for the pur-
pose of transmitting and delivering water appropriated
by them, and used upon their respective land, ought
not to be permitted to be sold upon an execution against

the water corporation.

It seems to be pretty well settled, in the states hav-
ing water codes similar to that of our own state, even
in cases of public service corporations organized for

profit and selling v/ater to the general public, that the

water and ditch rights really belong to the individual

appropriator and are appurtenant to the lands upon
which the same are used, and that the corporation

transmitting the same is in the nature of a holding-

company or agent for th.e true ovv^ners of the water
rights. Weil on Water Rights (3d Ed.) vol. 2, para.

1339, p. 1237, and authorities cited.

How much more so must this be true in the case of

a mutual water company, not organized for the pur-

pose of selling water or as a profit corporation, but for

the sole purpose of transmitting and delivering to the

appropriators and owners of the water the quantity

to which each is entitled. The relation hereon the part

of the corporation seems to be clearly that of a holding-

company, trustee, or agent for the real owners of the

water who are putting it to a beneficial use upon their

lands. It would seem clearly that the corporation in

such a case had no interest in the water or ditches

which equity would permit it to sell and transfer to

outside parties, and thereby deprive the water users of

the same, and, if this could not be done by private con-

tract, it certainly could not be done by an involuntary

sale under execution.
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The sale in question could work no useful purpose,

but would practically destroy the entire property, and
embarrass and hinder the owners of the water and
perhaps prevent them from obtaining it, at all."

The reasoning adopted by the courts in the foregoing

cases, holding that equity will intervene and to prevent

a sale of property in a case such as this, is applicable to

the facts in the instant case, since a sale of the property

of the Reservoir Company would result to destroy the

irrigation facilities of the stockholders of the Reservoir

Company, while a purchaser under a Writ of Execution

would, most probabl}^ realize scarcely anything for the

irrigation works which would be utterly useless to such

purchaser.

Tlie Complaint States a Cause of Action to Rcinoi'e Cloud

on Title.

In the Complaint and Petition for Declaratory Jnde-

ment, appellant alleged that the judgment is in fact not

a lien against the property on which the irrigation sys-

tem is located, but that unless it be adjudged and decreed

that said Judgment is not a lien, the same will be and

remain a cloud upon the title of the property in question.

Section 57 of the Judicial Code, 28 USCA 118, provides

in part as follows:

"When in any suit commenced in any district court of

the United States to enforce any legal or equitable lien

upon or claim to, or to remove any incumbrance or lien

or cloud upon the title to real or personal property
within the district where such suit is brought, one or

more of the defendants therein shall not be an inhabi-

tant or found within the said district, or shall not
voluntarily appear thereto, it shall be lawful for the
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court to make an order directing such absent defendant

or defendants to appear, plead, answer, or demur by a

day certain to be designated, which order shall be served

on such absent defendant or defendants, if practicable,

wherever found, and also upon the person or persons in

possession or charge of said property, if any there be."

The property of the Reservoir Company is all located

in the District of Montana. The defendant, Winston Bros.

Company, is a citizen of the State of Minnesota. There-

fore, under the foregoing section, the District Court had

jurisdiction for the purpose of enforcing the claim of the

plaintiff to the property of the Reservoir Company.

Dick vs. Foraker, 155 U. S. 404, 39 L. Ed. 201;

Johnson vs. North Star Lumber Company,
206 Fed. 624;

Louisville, etc. Railway Co. vs. Western Union
Telegraph Co., 234 U. S. 369, 58 L. Ed. 1356.

In Thompson vs. Emmett Irrigation Dist., (9 Cir.) 227

Fed. 560, Mr. Circuit Judge Morrow, of this Court, said:

"For the present purposes the allegations of the bill

must be taken as true. They state a case for the re-

moval of a cloud upon the title to personal property.

It has been held that such a case is within the juris-

diction of a court of equity. 6 Pomeroy's Equity Juris-

prudence, para. 729; Sherman v. Fitch, 98 Mass. 59;

Voss V. Murray, 50 Ohio St. 19, 32 N. E. 1112; Rosen-

baum V. Foss, 4 S. D. 184, 56 N. W. 114; Stebbins v.

Perry County, 167 111. 567, 47 N. E. 1048; Earle v.

Maxwell, 86 S. C. 1, 67 S. E. 962, 138 Am. St. Rep.

1012; Magnuson v. Chthero, 101 Wis. 551, 77 N. W.
882; New York & New Haven Ry. Co. v. Schuyler, 17

N. Y. 592.

This jurisdiction is recognized as existing in a fed-

eral court of equity by section 8 of the act of March 3,

1875 (18 Stats. 472), incorporated into section 57 of

the Judicial Code. Jellenik v. Huron Copper Min. Co.,
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117 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647; Louisville

& Nashville Ry. Co. v. Western Union Tel. Co., 234

U. S. 369, 371, 34 Sup. Ct. 810, 58 L. Ed. 1356."

The Complaint States a Cause of Action for a Declara-

tory Judgment.

In the prayer of the Complaint, the appellant prayed

for a permanent injunction and also for a Declaratory

Judgment declaring the rights of the parties in the prem-

ises. (R. pp. 19-20.) The Federal Declaratory Judgment

Act, 28 USCA 400, provides:

"In cases of actual controversy except with respect to

Federal taxes the courts of the United States shall have

power upon petition, declaration, complaint, or other

appropriate pleadings to declare rights and other legal

relations of any interested party petitioning for such

declaration, whether or not further relief is or could

be prayed, and such declaration shall have the force and

effect of a final judgment or decree and be reviewable

as such."

From the allegations of the Complaint it is clear that

an actual controversy exists between the appellant and

appellee, Winston Bros. Company. We have heretofore

pointed out that coercive relief by way of injunction and

to quiet the title of the plaintiff could have been granted

by the District Court. It has repeatedly been held that

when an actual controversy exists, of which, if coercive

relief could be granted in it, the Federal Courts would

have jurisdiction, and should assume jurisdiction for the

purpose of declaring the rights of the parties.
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Gully vs. Interstate Natural Gas Co., Inc., (5 Cir.) 82

Fed. (2d) 145; Nashville-C. & Stir. Co. vs. Wallace, 288

U. S. 249, 53 S. Ct. 345, 17 L. Ed. 730, 87 A. L. R. 1191

;

U. S. vs. West Virginia, 295 U. S. 463, 55 S. Ct. 789, 79

L. Ed. 1546.

Appellant Derived No Benefits from the Work zvhieJi

zvas the Foundation for the Indebtedness Evidenced by

the Judgment.

It is alleged in the Complaint that when the Bynum

Irrigation District acquired its stock in the Reservoir

Company, the same was acquired for the purpose of sup-

plying water for irrigation purposes, and in order to irri-

gate the lands within the district, it became necessary

to provide funds for the Reservoir Company in the sum

of $122,034.62, for the purpose of enlarging the reser-

voir. (R. p. 11, par. 11.) The promissory note on which

the judgment was rendered represented the balance of

the indebtedness of the Reservoir Company incurred to

Winston Bros. Company for construction work in con-

nection with enlarging this reservoir. This construction

work was done through the ownership of the Irrigation

District of 804 shares of the capital stock of the Reser-

voir Company, all of which was known to Winston Bros.

Company, the appellee. The agreement between the Res-

ervoir Company and the appellee, Winston Bros. Com-

pany, provided for the enlargement of this reservoir for

the sum of $122,034.62. The note on which the judgment

was based is for the balance of this contract price. (R.

pp. 12-15.)
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It is clear from the allegations of the Complaint that

the judgment was based on an indebtedness incurred by

the Reservoir Company for the sole purpose of providing

water for the Bynum Irrigation District. Therefore, all

the benefits derived were in favor of the Irrigation Dis-

trict. This District is hopelessly insolvent and bankrupt.

(R. p. 14.)

If the property of the Reservoir Company can be sold

under and by virtue of a Writ of Execution issued on

the judgment, the appellant who derived none of the bene-

fits for which the indebtedness was incurred, would be

deprived of its interest in the property for no default on

its part, since the appellant has no means of compelling

the Bynum Irrigation District to pay the whole or any

proportionate share of the judgment in question.

We respectfully submit that the District Court should

have overruled the Motion to Dismiss and to have dis-

posed of the case by declaring the rights of the various

parties in and to the irrigation works, and to have ren-

dered a permanent injunction restraining the appellee,

Winston Bros. Company, from claiming any lien against

such irrigation works, and from selling any part of the

property, under and by virtue of a Writ of Execution.



— 38—

Respectfully submitted.
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Attorneys for Appellant,

Brady Irrigation Company.
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I

This suit in equity was iiiitituted by Brady Irrigation

Company, a corporation, for the purpose of obtaining a

declaratory judgment that the defendant, Winston Bros.

Company, did not have a Hen upon the assets of the

defendant, Teton Co-Operative Reser^/oir Company, by

reason of a judgment against that company, and for the

further purpose of preventing defendant, Winston Bros.

Company, from levying execution under its judgment

against the property of Teton Co-Operative Reservoir

Company.

James A. Ackroyd and five others intervened, setting

up their rights as bondholders of Bynum Irrigation Dis-

trict. The complaint of Brady Irrigation Company and

the bill of intervention of Ackroyd, et al., were dismissed

on motion of defendant, Winston Bros. Company, and

judgment of dismissal entered. The plaintiff appealed

and so did Ackroyd, et al. These and Winston Bros.

Company are the only parties now before the court.

Separate briefs have been filed on behalf of the separate

appellants.

We have given consideration to attempting to answer

the arguments of the respective appellants with a single

argument but because of a slight difference in the manner

in which the facts were pleaded in their respective plead-

ings, and because of the difference in the nature of their

interests, we have come to the conclusion, as we did in

the lower court, that it will be advisable to take up each

brief separately. Before passing to a consideration of the

briefs, however, we believe it will be helpful to define

the interests of the various parties to the suit.

The plaintiff, Brady Irrigation Company, is a corpora-
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tion owning 15.6% of the corporate stock of Teton Co-

operative Reservoir Company (Tr. p. 6). The appellants,

Ackroyd, et al., are the holders of bonds of Bynum Irri-

gation District which is a statutory irrigation district

and which owns 80.4% of the capital stock of the Teton

Co-Operative (Tr. p. 14). Appellee is the holder of a

judgment ag'ainst Teton Co-Operative for $29,596.53

(Tr. p. 14) representing the balance due it for construc-

tion, enlargement and repair of the reservoir, canals and

ditches of the Teton Co-Operative (Tr. p. 12). This

allegation is contained in the complaint. The bill of inter-

vention of Ackroyd, et al., merely states that the obliga-

tion to Winston Bros. Company was "incurred by Teton

Co-Operative Company in and about the conduct of its

business and affairs." (Tr. p. 68). The Ackroyd bill of

intervention, however, makes the allegations of the com-

plaint a part of the bill "insofar as the same are not in-

consistent with" the allegations of the bill (Tr. p. 58)

and as the allegation above quoted from the complaint

as to the purposes for which the obligation to appellee

was incurred are entirely consistent with the allegations

of the Ackroyd bill, both the complaint and the bill estab-

lish that appellee's judgment results from the construc-

tion, enlargement and repair of the reservoir, ditches

and canals of Teton Co-Operative.

PRELIMINARY ANALYSIS.

The most serious controversy in the case concerns the

nature of the rights of the various interested parties in

the waters, water rights, reservoir, ditches and canals of



Teton Co-Operative. We feel that nothing would serve

to clarify the issues more than a careful preliminary

analysis of this situation.

Teton Co-Operative Reservoir Company is a corpora-

tion duly organized and existing under the laws of the

State of Montana (complaint Tr. p. 7, bill Tr. p. 62)

with a capital stock of 1000 shares of the par value of

$150.00 each. (Tr. p. 7). The par value is not mentioned

in the Ackroyd bill but this allegation in the complaint

is not inconsistent with any allegation in the bill and it

is, therefore, adopted by Ackroyd, et al. (Tr. p. 58).

There is no suggestion in either pleading that the articles

constitute the corporation a non-profit corporation or

that it w^as not organized under the statutes relative to

ordinary private business corporations operating for

profit. Teton Co-Operative was organized in 1906 (Tr.

p. 10, p. 62) ; it owned certain real estate, a reservoir site,

and certain water rights in rivers and streams in Teton

County, Montana. (Tr. pp. 9 and 10, p. 63). The com-

plaint alleges (Tr. p. 8) that in 1918 the Teton Co-

Operative enacted a by-law reading as follows:

"A-1. Except as it is otherwise provided in these

by-laws, each share of the capital stock of this com-
pany entitles the holder thereof to the use during the

irrigating Season of each year, of a one-thousandth
part of the waters, water rights and irrigating facilities

and systems of this company, including the right to

lease, pledge, sell and dispose of such use." (Italics

ours).

The complaint further alleges that there is no other by-

law modifying or affecting by-law A-1. (Tr. p. 8). The



Ackroyd bill alleges that at all times since its organiza-

tion the capital stock of Teton Co-Operative has evi-

denced the ownership of a right to water for irrigation

(Tr. p. 64). To this extent the pleadings differ on this

point.

BYNUM IRRIGATION DISTRICT.

Bynum Irrigation District is a statutory irrigation

district organized under the applicable Montana statutes

(Tr. p. 4, p. 59) and, at the time of its organization, it

did not own any water (Tr. p. 12, p. 64). It purchased

804 shares (80.4%) of the capital stock of Teton Co-

operative. (Tr. p. 12, p. 64). The Ackroyd bill alleges

that this purchase was made for $500,000.00 payable

from the proceeds of the One Million Dollar bond issue

(Tr. p. 64), of which interveners, Ackroyd, et al, now

own bonds of the face value of $923,000.00 (Tr. p. 61).

The complaint alleges that it became necessary to provide

Teton Co-Operative with $122,034.62 for the purpose of

enlarging its reservoir and repairing its system (Tr. p. 12)

and that that is the amount of the contract price of

appellee's contract for the work. (T. p. 15). This is not

inconsistent with the Ackroyd bill and is therefore

adopted by interveners.

BRADY IRRIGATION COMPANY.

Plaintiff, Brady Irrigation Company, is a corporation

organized under the Montana statutes (Tr. p. 4, p. 58)

There is no suggestion that it is not an ordinary private

business corporation authorized to operate for profit. It
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is alleged that it was organized solely and only for the

imrpose of delivering water for irrigation and domestic

purposes to its stockholders (Tr. p. 4) and that it owned

certain water rights, ditches and canals. (Tr. p. 5). Its

by-laws entitle the holder of stock to a proportionate

share of "all the waters appropriated and diverted by this

corporation" (Tr. p. 6) (Italics ours). In addition to

the water rights above referred to plaintiff corporation

was the owner of 156 shares of the capital stock of Teton

Co-Operative (Tr. p. 6). At least so far as plaintiff is

concerned, this Teton stock carries rights to the use of

water only by virtue of the by-law above quoted. (Tr.

p. 8). Neither Teton Co-Operative nor Bynum Irrigation

District, owning 80.4% of the stock of Teton Co-

Operative, nor plaintiff, owning 15.6% of the stock,

owns any irrigable lands. Interveners Ackroyd, et al.,

own bonds of Bynum Irrigation District.

For various reasons set forth in the briefs plaintiff

and interveners seek to prevent the sale on execution by

appellee of the physical properties of Teton Co-Operative.

Both the complaint and the Ackroyd bill allege that at

the time appellee entered into its contract it knew the

provisions of the by-laws of Teton Co-Operative and

knew that the properties of that corporation were neces-

sary for the irrigation of the lands and premises in the

Bynum Irrigation District and the lands of the stock-

holders of plaintiff, Brady Irrigation Company. ( Tr. p.

13, p. 68). A representative bond is attached to the

Ackroyd bill and provides in part:
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"all being" a lien upon all the land situated in said

Bynum Irrioation District as provided by the laws of

Montana." (Tr. p. 7?>).

Such additional references to the facts as may be pertin-

ent will be made in the course of the argument on the

various points.

SUMMARY OF ARGUMENT.

After certain brief general statements we propose to

demonstrate that the law of Montana is that the status

of stockholders in Teton Co-Operative is not that of joint

owners of, or owners of an equitable interest in, its prop-

erty, but the same as that of stockholders in any corpora-

tion. (Thaanum v. Bynum Irrigation District, 72 Mont.

221, 232 Pac. 528; Brady Irrigation Co. v. Teton County,

107 Mont. 330, 85 Pac. (2d) 350).

TPIE BRADY IRRIGATION COMPANY BRIEF.

In discussing the brief of Brady Irrigation Company

the case of Pacific States Savings & Loan Corporation

V. Schmitt, 103 Fed. (2d) 1002, is analyzed to show that

there, as in the other cases cited, the stock in the water

companies was held by persons w^ho owned lands with

appurtenant water rights and who had the right under

the stock to delivery of their w^ater through the ditches,

thus distinguishing it from the case at bar. Other cases

referred to by this appellant will be analyzed and distin-

guished.

Next, the Montana authorities holding that such com-

panies as Teton Co-Operative are not trustees holding a



naked legal title will be discussed. (Hyink v. Low Line

Irrigation Co., 62 Mont. 401, 205 Pac. 236; Dyk v.

Buell Land Co., 70 Mont. 557, 227 Pac. 71).

Other cases cited by this appellant in support of its

argument that the property cannot be sold on execution

will be taken up and it will be shown that under the

Montana statutes this property is subject to execution.

(Sections 9410, 9424 and 9428, Revised Codes of Mon-

tana of 1935). It will then be shown that there is no offer

by this appellant to do equity.

THE ACKROYD BRIEF.

It will be shown that these bondholders have only a

lien on lands within the Bynuni Irrigation District and

that no lien is pleaded on the properties of Teton Co-

operative. The nature of Bynum Irrigation District will

be discussed and it will be shown that under the Montana

cases above referred to in this summary the Bynum

Irrigation District does not own the water rights or

other properties of Teton Co-Operative. Cases cited by

appellants, Ackroyd, et al., will be discussed and shown

inapplicable and it will be shown that there is no offer

to do equity.

THE THEORY OF APPELLEE.

No suggestion of doing equity is pleaded or argued by

any of appellants.

A water right is not land in any sense but is personal

property. (Verwolf v. Low Line Irrigation Co., 70 Mont.

570 on 578, 227 Pac. 68; Maclay v. Missoula Irrigation



District, 90 Mont. 344, 353, 3 Pac. (2d) 286; Smith v.

Denniff, 24 Mont. 20, 60 Pac. 398).

The burden of proving that a water right is appurten-

ant to land is on appellants. (Hayes v. Buzzard, 31 Mont.

74, 82, 77 Pac. 423; Smith v. Denniff, 24 Mont. 20, 60

Pac. 398).

Whether a water right is appurtenant in each case is

a question of fact. (Yellowstone Valley Co. v. Associated

Mortgage Investors, 88 Mont. 7Z, 290 Pac. 255).

The stockholder in Teton Co-Operative is not a joint

owner of the properties with the corporation and the

corporation is not a trustee for the stockholders. (Hyink

v. Low Line Irrigation Co., 62 Mont. 401, 205 Pac. 236;

Dyk v. Buell Land Co., 70 Mont. 557, 227 Pac. 71).

Teton Co-Operative is not a mutual corporation. (Can-

yon Creek Irrigation District v. Martin, 52 Mont. 339,

159 Pac. 418).

Under the Montana statutes appellee is entitled to

execution. (Sections 9410, 9424 and 9428, Revised Codes

of Montana of 1935).

Neither the water nor the stock of Teton Co-Operative

is appurtenant to any land because neither of the stock-

holders own any land to which it can be appurtenant.

An owner of land owning stock in Brady Irrigation

Company cannot sell any water right of Teton Co-Oper-

ative. The same is true of the owner of land in Bynum

Irrigation District. (Oppenlander v. Left-Hand Ditch

Co., 31 Pac. 854 (18 Colo. 142) ; First National Bank of

Longmont v. Hastings, 42 Pac. 691, 7 Colo. A. 129.



Appellants are estopped to enjoin execution. (Atchison

V. Peterson, 22 L. ed. 414, 20 W^all. 507).

The properties of Teton Co-Operative are subject to

sale on execution. (Drysdale's Appeal, 15 Pa. St. Rep.

457).

This court will not enjoin execution in a state court.

(High on Injunctions, 4th Edition, Section 268).

The lower court was right. The solution is the payment

of the judgment.

GENERAL OBSERVATIONS APPLICABLE TO
THE BRIEFS OF BOTH APPELLANTS.

Before passing to a consideration of the separate briefs

we desire to make some general observations.

I.

This is a suit in equity and equities must be weighed.

This will be discussed in detail later.

II.

The decisions of the Supreme Court of the State of

Montana as to the property rights involved are binding

on this court.

Erie Railroad Co. v. Tompkins, 304 U. S. 64,

82 L. ed. 1188,

Ruhlin V. Neiv York Life Ins. Co., 304 U. S. 202,

82 L. ed. 1290,

The Ruhlin case applies the holding of the Erie case to

suits in equity.

III.

General language in any decision is to be applied in

the light of the particular facts involved and a general

statement may be misleading unless the facts involved

are considered.
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Cohens v. Vircjinia, 6 Wheat. 264, 19 U. S. 264,

5 L. ed. 257 on 290.

The language is quoted with approval in People of Puerto

Rico V. Shell Co., 302 U. S. 253, 82 L. ed. 235 on 247.

The language is also quoted with approval in Martien v.

Porter, 68 Mont. 450 on 468, 219 Pac. 817.

IV.

The Supreme Court of Montana has defined the rights

of the stockholders of Teton Co-Operative Reservoir

Company on two occasions. The first case was Thaanum

V. Bynnm Irrigation District, 72 Mont. 221, 232 Pac.

528. This case is referred to by both appellants. The facts

are as follows:

Bynum Irrigation District proposed to purchase 804

shares of the capital stock of Teton Co-Operative Reser-

voir Company in order to obtain water for distribution

to lands in the District. Thaanum sought to restrain the

district by injunction from expending any money belong-

ing to the district for the stock. In considering the pos-

sible methods of procedure and the property rights which

Vvould arise, the court said on page 223

:

"Through negotiations the district acquired an oi)tion

to purchase ^00 shares of the capital stock of the

reservoir company, or, as an alternative, the right to

purchase from the stockholders owning 800 shares

their respective rights to the use of the zvatcrs." (Italics

ours).

and on page 224

:

"It must be conceded that, if the first alternative option

be acce])ted, the irrigation district will become a share-

holder in a corporation, if the second alternative be

chosen, it zuill, in a sense at least, become a joint ozvner
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with the holders of the remaining 200 shares of stock

in the reservoir company, * * *" (Italics ours).

As appears from the transcript and the briefs the irriga-

tion district did purchase 804 shares of the capital stock

and, under the language above quoted, it simply became a

shareholder in a corporation. The point was raised in a

different manner in Brady Irrigation Co. v. Teton

County, et at., Ackroyd, et al., interveners, 107 Mont. 330,

85 Pac. (2d) 350.

The action was brought by Brady Irrigation Company

against Teton County and Ackroyd and others, inter-

veners, to secure an injunction against the County of

Teton to restrain the issuance of a tax deed to its irriga-

tion facilities (p. 331). The injunction was granted. The

County alone appealed. The County had levied its usual

property taxes on the lands which Teton Co-Operative

owned in fee for reservoir purposes and on the reservoir

site, dams, ditches, canals and other like property. Taxes

became delinquent and the authorities threatened to take

a tax deed. The rights of the owners of stock in Teton

Co-Operative are defined as follows on page 332

:

"The owners of tlie stock in tJie Teton Cooperative

Reservoir Company do not ozvn the equitable title to

the property of that corporation, but their relation to

it is one of contract. (Hvink v. Low Line Irr. Co., 62

Mont. 401, 205 Pac. 236; Dvk v. Buell Land Co., 70

Mont. 557, 227 Pac. 71)." (Italics ours).

Following an earlier decision the Supreme Court held

that when ditches and the right to the use of water con-

veyed are made appurtenant to lands, their value is in-

cluded in the value of the land irrigated and is taxed

when the land is taxed. (P. 333).
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The court quoted with approval from Verzvolf v. Lozv

Line Irr. Co., 70 Mont. 570, 227 Pac. 68, 71, a statement

that a water right is not land in any sense and when con-

sidered alone and for the purpose of taxation, is personal

property, but when considered otherwise it is not subject

to taxation independently of the land to which it is

appurtenant. The only holding of the case is that the

value of the water rights and distribution facilities being

included in the value of the lands on vv^hich the water was

used, for purposes of taxation, Teton County could not

again tax the water and the facilities. Thus, it appears

that in both cases the Montana Supreme Court has held

that the owners of stock in Teton Co-Operative do not

own the equitable title to the property of the corporation

and that they are no different in this respect from stock-

holders in any other private corporation.

V.

We will turn now to a consideration of the separate

briefs.

BRIEF OF APPELLANT,
BRADY IRRIGATION COMPANY.

There is no objection to the statement of jurisdictional

facts, nor the statement under the subtitle "Jurisdiction

of this court," which together take up the first four

pages of the brief. This brings us to the statement of the

case on page 5. This statement is in the main satisfactory

but we wish to point out certain allegations in the com-

plaint which are not mentioned in the statement.
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Teton Co-Operative was organized in 1906 (Tr. p. 10)

with capital stock of the par value of $150.00 per share

(Tr. p. 11). Until 1918 there was no provision in the

articles, by-laws or otherwise giving the holder of its

stock any rights to the use of water (Tr. p. 8). At least

this is our understanding of the allegations at the bottom

of page 8 of the transcript. In 1918 the by-law above set

forth at page 3 of this brief was adopted. (Tr. p. 8).

On page 6 of plaintiff's brief it is stated that the plaintiff

was a corporation "organized and operating" only for

the purpose of distributing water to its stockholders. The

complaint does not allege that it was "organized" only

for that purpose and to that extent the statement in the

brief was incorrect. On Page 9 of the brief it is stated

that the judgment of appellee against Teton Co-Operative

arose out of work of enlarging the reservoir. The allega-

tions of the complaint are that the obligation was in-

curred in enlarging and repairing the reservoir and the

ditches and canals used in connection with it. (Tr. p. 13).

This is important when the argument of plaintiff that it

did not benefit from the work is considered.

We come now to the argument commencing on page

16 of the brief of appellant, Brady Irrigation Company,

under the subtitle "The property of Reservoir Company

is appurtenant to the land irrigated."

Before going into the cases cited in support of that

statement we wish to reiterate that this case is different

from any of the cases cited by this appellant or, for that

matter, by Ackroyd, et al., in that in this case owners

of stock in Teton Co-Operative Reservoir Company were
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not owners of any land which was irrigated with the

waters of, or through the faciHties of the Teton Co-

operative. That is, the only stockholders in whom this

court is concerned are the Bynum Irrigation District

and appellant, Brady Irrigation Company, and there is

no allegation that either of these corporations owned any

land whatsoever irrigated, or subject to irrigation, from

any of the waters or through any of the facilities of

Teton Co-Operative Reservoir Company.

The facts of this case are so complicated and the proper

application of the law is so dependent upon a clear under-

standing of the facts that we deem it advisable to re-

iterate these facts at the commencement of this argument.

The first point made by this appellant is that the by-

laws are enforceable contracts (Tr. p. 17). We have no

quarrel with this statement nor with any of the cases

cited on page 17 on this particular feature.

Appellant next refers to the case of Pacific States Sav-

ings & Loan Corporation v. Schmitt, 103 Fed. (2d) 1002.

It is designated at the bottom of page 17 as "a very

similar case," and again on page 25 this case is referred

\o with the statement that this court "disposed of a situa-

tion similar to that presented in the instant case." Appel-

lant quotes liberally from the Schmitt case in support of

each statement. As this is a very recent case and one of

the few cases cited by appellant which was not cited in

the lower court we have deemed it advisable to investigate

it fully. We have not only analyzed carefully the opinion

in 103 Fed. (2d) 1002, and the opinion in the lower
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court, (20 F. Supp. 816) but have also examined the

transcript and the briefs.

The facts in the Schmitt case are as follows : One

Taylor was the owner of irrigated lands in Nevada and

conveyed them, together with appurtenant water rights

and w^ater stocks, to John G. Taylor, Inc., a corporation.

The corporation thereupon mortgaged the lands together

with all appurtenant water rights and mortgagor's inter-

est in all dams, reservoir, ditches, canals and other works

for the storage or carrying of water. The water stock

was not specifically mentioned. Taylor thereafter made

an agreement to pledge to Bank of Nevada the various

water stocks as security for advances thereafter to be

made to the corporation and to himself. The Bank of

Nevada thereafter loaned $32,500.00 to the corporation,

taking its notes endorsed by Taylor personally and ap-

parently taking the certificates of water stock, as the

same were found in the possession of the Bank when it

went into the hands of a receiver. The Bank to whom
the corporation gave the mortgage, and the Bank of

Nevada, had common officers and directors. The water

stock consisted of shares of stock in three canal com-

panies, which shares were owned by Taylor, until trans-

ferred to the corporation, and were used by Taylor for

conveying waters appropriated by him from the Hum-

1)oldt River and also waters from the Pitt-Taylor reser-

voir, all of the waters being for use upon the lands of

Taylor which were later mortgaged. None of the three

canal companies owned any land and under the Nevada

law corporations could not own water rights for irriga-
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tion unless they also owned lands to be irrigated. The

Pitt-Taylor reservoir was owned by the Humboldt Love-

lock Irrigation Light & Power Company which possessed

the right to store certain quantities of water taken from

the Humboldt River for use on certain designated lands,

including the property covered by the mortgage. The

rights as to that land were evidenced by two specific

certificates. There was no question that under the Nevada

law the water rights were appurtenant to the land irri-

gated and under similar facts we believe this would be

the law of Montana. (See Yellowstone Valley Co. v.

Associated Mortgage Investors, 88 Mont. 7Z, 290 Pac

255, in which case, however, it is stated that whether a

water right is appurtenant to land is in each case a

question of fact).

In the Schmitt case the lower court held that all water

and water rights passed under foreclosure proceedings

to the mortgagee, and the plaintiff as its successor, but

also held that subject to these rights the receiver of the

Bank of Nevada was entitled to a lien on the stock under

the pledge agreement. Plaintiff, claiming under the

mortg'age foreclosure, appealed from this holding and

the briefs disclose that the question now before the court

was not argued. This court held that the stock under

the facts had no value apart from the water rights and

ditch rights and further held that all of the interest of

Taylor in the stock had passed to the corporation. The

relative rights of the appropriators of the water had

been formally adjudicated in the state courts, the decree

adjuding that the right to the use of the water carried
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in the system of the ditch companies was appurtenant to

the place of use. The court concluded that the attempt

of Taylor to pledge the shares was ineffectual, as they

had passed by the mortgage and were no longer his to

pledge. On page 1004 this court says:

"It is a generally accepted principle in the arid states

that shares in a nonprofit irrigation company are

appurtenant to the land of the shareholder irrigated

through the system." (Italics ours).

It is to be noted that the statement is that the shares in

a nonprofit irrigation company are appurtenant to the

land of the shareholder irrigated through the system.

As we have pointed out, none of the waters of Teton Co-

operative are used for the irrigation of any land owned

by a shareholder. The shareholders are the Bynum Irri-

gation District and the Brady Irrigation Company and

neither owns any lands to irrigate.

We have gone into this case at considerable length

because the same argument will apply to the various

other cases cited.

On page 18 appellant states that when the Reservoir

Company issued a share of its stock it entered into a con-

tract whereby the holder of such share is entitled to a

one-thousandth part of the waters, water rights and

irrigating facilities and systems and at the bottom of that

page it is stated that the contract entered into with the

Reservoir Company and the stockholders granted the

stockholder the perpetual right to the use of one-thou-

sandth part of such waters and facilities. No transcript

page is cited m support of this latter statement and we
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do not believe it can be sustained by reference to the

complaint.

According to the complaint (Tr. p. 8) the only by-law

on the subject entitles the shareholder to tlie use during

the irrigating season of each year of a one-thousandth

part of the waters, etc., including the right to sell and

dispose of such use. It is apparent that the last provision

is distinct from the right to sell the share of stock and

that the shareholder himself has the ri^ht to sell ando

dispose of the use to any person and for any purpose.

The Brady Irrigation Company, a corporation, as dis-

tinguished from the individual owner of stock in Brady

Irrigation Company, had that right. A land owner who

had shares in the Brady Irrigation Company had a right

to receive a proportionate share of waters appropriated

and diverted by that company. At the bottom of page 18

is a quotation from Adamson v. Black Rock Power &
Irrigation Co., 297 Fed. 905. The land in question was

there sold with appurtenant water rights. The promoter

of the irrigation enterprise set forth a declaration of trust

declaring that the instrumentalities necessary to the en-

joyment of the lauds and zvater rights sold by it were

pledged perpetually to the use of the vendees. As appears

from the quotation in plaintiff's brief, upon the facts in

that case, the court held that the instrumentalities con-

trolled by the grantor and necessary to the enjoyment of

the water were impressed with a servitude or easement.

In Allen v. Railroad Commission, 179 Cal. 68, 175

Pac. 466, cited on page 19 of plaintiff's brief, it was held

that the Railroad Commission had power to fix the rates
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for water. As appears on page 470, under the contract

of sale file zvafer right is inseparable from and transfer-

able only witli the land. The quotation on page 19 again

shows that under the facts in that case an easement at-

tached to the land and the servitude upon the source of

suppl}'. Whether or not an easement attached to the land

and the servitude upon the ditch depends on the facts

and the facts of the Allen case render it inapplicable to

the case at bar.

On page 20 appellant argues that the Bynum Irrigation

District is a public corporation wdiich purchased 804

shares of the stock of Teton Co-Operative for the sole

purpose of providing water for the irrigation of lands

within the irrigation district. The Thaanum case, (ana-

lyzed supra on page 10) is cited and also Section 7202,

Revised Codes of Montana of 1935, providing that the

Commissioners shall apportion the waters among the

lands and that the waters so apportioned shall be ap-

purtenant to the land and inseparable from the same.

From this it is argued that by the Thaanum case the

Montana Supreme Court by implication decided that

"when water for irrigation purposes was thus acquired

by the purchase of stock from the Reservoir Company

such water became appurtenant to the land within the

district." (Appellant's brief, pp. 22 and 23). As above

demonstrated, our Supreme Court in the Thaanum case,

held exactly to the contrary. It held that if the Bynum

Irrigation District took the option to purchase the stock

it became a stockliolder in the corporation instead of

becoming, in a sense, a joint owner in the use of the
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water with the holders of the remaining stock. Havmg-

taken the option to purchase the stock, Bynum Irrigation

District, under the Montana decisions, became merely a

stockholder in a corporation. Even if it were a fact that

the water became appurtenant to the lands in the Bynum

Irrigation District the next argument of appellant is a

complete non sequitur.

It is argued (p. 23) that the same thing would be true

with respect to the other stockholders. In other words,

having based the argument as to Bynum Irrigation Dis-

trict on an express statute. Section 7202, applying only

to irrigation districts, appellant now says that the same

thing is true of other stockholders in no way affected

by the provisions of the statute.

On page 2Z appellant quotes Section 6671, Revised

Codes of Montana of 1935, stating when a thing is

deemed to be appurtenant to land and states that it has

been applied in the case of Brady Irrigation Company v.

Teton County, et al., 107 Mont. 330, 85 Pac. (2d) 350,

which is analyzed at page 11 of this brief. Appellant

quotes the statement that the stockholders of Teton Co-

operative do not have an equitable title to the property

of the corporation. The quotation continues that rights

under a share of stock of Brady Irrigation Company

to the use of water, when used on certain lands, become

appurtenant to such lands owned by shareholders in

Brady Irrigation Company, and that such rights are in-

cluded in the aggregate value of the land in determining

its taxable value, and cannot be taxed again to Teton

Co-Operative. The language quoted is apparently quoted
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operative became appurtenant to lands of shareholders

in Brady Irrigation Company. The language is not sus-

ceptible of this interpretation. The statement is that the

shareholder in Brady Irrigation Company has a con-

tractual right to his pro rata share of the water received

by that company, i. e., the Brady Irrigation Company.

The court then says "these rights (that is contractual

rights) when used on certain lands become appurtenant

to such lands." The rights there referred to can refer

only to the contractual rights of the shareholders of

Brady Irrigation Company in waters of Brady Irrigation

Company and Brady Irrigation Company does not own

the zvaters of Teton Co-Operative. Also, as we have

shown, the only pleaded right is to a share of the waters

diverted and appropriated by Brady Irrigation Company,

not to the waters obtained from the Teton Co-Operative.

But disregarding this latter fact for the moment, the

Teton County case is authority only for the proposition

that the contractual rights of shareholders of Brady

Irrigation Company may become appurtenant to their

lands. That this is the correct interpretation is borne out

by the next two cases cited.

The first case is Yeiloivstoue Valley Company vs.

Associated Mortgage Investors, 88 Mont. 73, 290 Pac.

255, cited on page 24. That was an action by plaintiff to

recover shares of stock of the Big Ditch Company, which

was organized for the purpose of extending, enlarging

and maintaining a ditch or canal through which plaintiff's

lands received water. The right to the use of water rested
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on the ownership of the shares of stock and the lands

were continuously irrigated by the water which the stock

represents. The Ditch Company did not derive profits

from its operations but furnished water to its stock-

holders at cost, the expense being provided by assess-

ments upon the capital stock. Plaintiff mortgaged to de-

fendant its lands and

"also all water, water rights, ditches, dams, pumps,
pipe lines and hydraulic machinery, reservoir sites,

aqueducts, appropriations and franchises upon, leading

to, connected with or usually had and enjoyed in con-

nection with the herein described premises, and each

and every part or parcel thereof, whether represented

by shares of the capital stock of ditch or water com-
panies or by direct ownership, or otherwise, which are

now owned, or which may have been or shall hereafter

be acquired during the existence of this mortgage, and
used in connection with the said described premises,

or any part thereof. Together with all and singular the

tenements, hereditaments and appurtenances, unto the

said propertv belonging, or in anywise appertaining.

* * *." (P. 78).

At the time of the execution and delivery of the mort-

gages plaintiff assigned and delivered to defendant, in

connection with the loans, the certificates of stock, and

defendant had the stock transferred to it and new certifi-

cates issued. Plaintiff in applying for the loans repre-

sented that the lands were irrigated and the mortgages

were made upon the basis of irrigated land values. The

mortgage was foreclosed and a sheriff's certificate of sale

issued, failing to mention the appurtenances and failing

to make any mention of water, water rights, or shares of

stock; the sheriff's deed simply followed the certificate
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to recover possession of the stock, taking the position that

the land having been bid in for the entire amomit of the

mortgage, the stock must be released. Plaintiff's theory

was that the. shares of stock were personal property and

could not be appurtenant to the land. On page 80 the

court defines the determinative question as follows:

"The determinative question is: Under the facts and
circumstances shown, did the mortgage include the

water rights represented by the shares of stock?"

The court held that upon the facts the shares of stock in

tlie Ditch Company were appurtenant to the land covered

by the mortgage and passed to the defendant. The court

says on page 84:

"We do not overlook the point that whether a water
right ezidenced by shares of stock is appurtenant to

the land upon zvhich the zvater is used is a question of

fact. But, upon the conceded facts, that question does

not trouble us : clearly, the water is appurtenant to the

land." (Italics ours).

The decision merely amounts to a holding that upon the

facts presented the shares of stock were appurtenant to

the land.

The next case is the Schmitt case, 103 F. (2d) 1002,

analyzed at page 14 above. The quotation from this case

cites the Yellowstone Valley case and reaches the same

conclusion on its own facts. Appellant concludes this sec-

tion of the brief Vv'ith a statement that since all of the

property of Teton Co-Operative is necessary for storing

and distributing water it follows that the persons entitled

to the use of the water have easements in all of the prop-
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crty of the Teton Co-Operative, which are appurtenant

to the lands irrigated. We are at a loss to determine what

conclusion appellant seeks to draw from this portion of

the argument. As we have already pointed out, the argu-

ment, at least as to this appellant, is fallacious, but appel-

lant does not seem to draw any conclusion from it. If

the conclusion is that the Teton Co-Operative has a

naked legal title not subject to execution, it is not the

law of Montana. This argument is directly made in the

next subdivision of appellant's brief and will be taken

up now.

This brings us to page 26 of the brief of appellant and

the subtitle "The property of the Reservoir Company is

not subject to a lien by reason of the judgment." After

referring to the Schmitt and Teton County cases it is

stated at the bottom of page 26 that the Teton Co-Oper-

ative is the owner of a naked legal title burdened with

easements, which are appurtenant to the lands irrigated.

This statement depends on the argument theretofore

made which, as we have demonstrated, is not sound.

Moreover, the contention is definitely refuted in two

Montana cases both involving Low Line Irrigation Com-

pan\'.

In Hyink v. Low Line Irrigation Co., 62 Mont. 401,

205 Pac. 236, the Low Line Irrigation Company was an

incorporated mutual ditch company. The right to the use

of water owned by defendant and furnished through its

canals was represented by shares of the capital stock of

defendant. Plaintiff sued for damages for failure to fur-

nish water. The court held on page 404 that the action
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was one of contract between the parties. Defendant

argued that a stockliolder in a mutual company could not

recover against the company because the stockholders

were tenants in common in the property of the company.

The Court refused to adopt this theory saying on page

407:

''Defendant's argument that a stockholder in a mutual
company cannot recover in any event against the com-
pany acquires its basis in the theory that the stock-

holders are tenants in common. Of course, if this be

true, then defendant's position is well founded, for a

tenant in common cannot be charged with a liability

to a cotenant for damages suffered by the latter

through no fault of his. (38 Cyc. 84). To adopt the

theory of tenants in common, we v/ould have to dis-

regard the purpose and effect of a charter or articles

of incorporation; v/e would obliterate the difference

between incorporated and unincorporated mutual com-
panies; the corporation law as to such company would

become a nullity. This defendant having formally in-

corporated under the law and entered the business for

which it was incorporated, is charged by law with the

duty of exercising reasonable care and diligence in pur-

suing that business."

This case was cited with approval in Dyk v. Buell Land

Company, 70 Mont. 557, 227 Pac. 71. In that case the

Lovv' Line Irrigation Company's stock was again involved.

The court found, among other things, (p. 569) that the

Low Line Company had title to the Low Line and all of

the \vater rights and appurtenances by reason of adverse

possession and user, which right was superior to the

rights or claims of the plaintiffs, who were stockholders,

except that the plaintiffs have the right to receive from

the canal the pro rata sliare of v/ater flowing therein to
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which they were entitled as owners of stock of the Low
Line Company. Plaintiffs contended that the Low Line

Company was but a trustee for its stockholders. The Court

abruptly disposed of this contention on page 569 as fol-

lows :

"The assertion of counsel for plaintiffs that the Low
Line Company is but 'a trustee for those it serves who
own the equitable title,' that is, its stockholders, is

directly contrary to the holding" of the court in Hyink
V. Low Line Irr. Co., 62 Mont. 401, 205 Pac. 236, in

which it was held that the stockholders in a mutual
irrigation company are not tenants in common but that

their relation to the company is one of contract."

It therefore appears that whatever may be the situa-

tion in other jurisdictions, the Teton Co-Operative cannot

be held to hold only a naked legal title in Montana.

Plaintiff argues on page 29 that if W'inston Bros. Com-

pany were permitted to sell the assets of Teton Co-Oper-

ative on execution it would take subject to the rights of

the stockholders of Teton Co-Operative. Whether this is

true or not, it would not render the complaint or the bill

of intervention good as against the Motions to Dismiss

unless the property interest of the Teton Co-Operative

is exempt from execution. The Hyink and Dyk cases

establish a property interest in Teton Co-Operative. That

being so the cases cited on page 28 of appellant's brief

arc inapplicable.

The argument on page 29 is worthy of special analysis.

It is stated "the legal title of the Reservoir Company

would be burdened with easements in the property, which

the stockholders of the Reservoir Company have." (Italics
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ours). This is as far as appellant could possibly go but

would leave him one step short. Appellant is a stockholder

but it has no land nor dominant tenement to which an

easement could be appurtenant.

On page 30 it is stated that Brady Irrigation Company

performs the functions of a public corporation and that

if appellee sells the property on execution the corporate

existence of Teton Co-Operative would be terminated

"since the effect of the contracts between the stockholder

and the Reservoir Company would be destroyed." No
authority is cited for this proposition and it is apparent

that the fact that a corporation is deprived of its prop-

erty does not terminate its corporate existence. The easy

answer is that the corporation can pay the judgment and

go on with the performance of its obligations to its stock-

holders. We find nothing in the complaint indicating any

obligation on the part of the Brady Irrigation Company

to do more than give the holder of its stock the right to

the use during the irrigating season of one-thousandth

jjart of the waters, water rights and irrigating facilities

and systems of the company. (Tr. p. 8). We find no

allegation indicating the breach of any contract if its

water supply and system fail entirely. It is nowhere al-

leged that Teton Co-Operativc is insolvent, merely that

its properties are neccssar}' for distrilniting vv'ater to its

stockholders, (Complaint paragraph 15, Tr. p. 16) and

that the judgment is a cloud on its title. (Complaint para-

graph 16, Tr. p. 17).

Appellant then cites Giic 7'. The Tidcivatcr Canal Com-

pany, 65 U. S. 228, 16 L. ed. 635. In that case the stat-
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utes of Maryland did not authorize the sale of the fran-

chise of the Canal Company and the Court held that the

equities of other creditors and of the stockholders would

prevent the sale of the property levied upon as it would

be worthless without the franchise. The canal v/as open

to all persons and its revenue depended upon takinc^ toll

on boats going through the canal which right would not

pass to the purchaser at execution sale. The case is not

in point.

It is to be noted that in that case the court weighed

the equities of other creditors and of the stockholders.

Appellant makes no argument as to equities other than

to say at the top of page Z7 that it is clear from the al-

legations of the complaint that the judgment was based

on an indebtedness incurred for the sole benefit of

Bynum Irrigation District. No reference is here made to

the transcript for, as we have pointed out, the complaint

alleges that the indebtedness was for repairing its system

for acquiring and storing water for irrigation purposes

(complaint para. 11, page 12) and for enlarging and

repairing the reservoir and canals and ditches used in

connection with it. (Complaint i)ara. 12, p. 13).

The last case cited in this subdivision of the iM'ief is

Eldredge v. Mill Ditch Co., 90 Ore. 590, 177 Pac. 939.

As this case is also relied upon by Ackroyd, et al.,- we

deem it advisable at this time to analyze and discuss it.

It was a suit in equity to enjoin and set aside the execu-

tion sale of the water rights and ditch property of the

Mill Ditch Company, a mutual corporation for the dis-

tribution of water. The articles of the Ditch Company
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are not set forth and it does not clearly appear what a

''mutual water serving company" is. The Oregon section

with reference to executions is set forth on page 940 as

follows

:

"All property, including franchises, or rights or in-

terest therein, of the judgment debtor, shall be liable to

an execution, except as in this section provided. The
following property shall be exempt from execution, if

selected and reserved by the judgment debtor or his

agent at the time of the levy, or as soon thereafter

before sale thereof as the same shall be known to him
and not otherwise: * * *

"Subd. 6. All property of the state or any county,

incorporated city, town, or village therein, or of any
other public or mimicipal corporation of like char-

acter." (Italics ours).

This statute distinguishes the case, as the Montana stat-

utes contain no such exemption.

Section 9410 of the Revised Codes of Montana of 1935

reads as follows:

"judgment lien—when it begins and when its expires.

Immediately after filing the judgment-roll, the clerk

must make the proper entries of the judgment, under

appropriate heads, in the docket kept by him; and from

the time the judgment is docketed it becomes a lien

upon all real property of the judgment debtor not

exempt from execution in the county, owned by him at

the time, or which he may afterward acquire, until the

lien ceases. The lien continues for six years, unless the

judgment be previously satisfied."

The declaratory judgment that the judgment of Winston

Bros. Company is not a lien cannot issue therefore unless

the property of Teton Co-Operative is exempt from

execution.
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Section 9424, Revised Codes of Montana of 1935, pro-

A'ides:

"What shall be liable on execution—not affected until

levy. All goods, chattels, moneys, and other property,

both real and personal, or any interest therein of the

judgment debtor, not exempt by laiv, and all property
and rights of property, seized and held under attach-

ment in the action, are liable to execution."

The statutes providing for exemptions are Sections 9427

to 9430.2, R. C. M. 1935, both inclusive. The only ex-

emption which might be claimed to apply is that set forth

in Section 9428, subdivision 10. The first paragraph of

the section and subdivision 10 read as follows:

"Specific exemptions. In addition to the property men-
tioned in the preceding action, there shall be exempt
to all judgment debtors who are married, or who are

heads of families, tlie following property:

10. All courthouses, jails, public offices, and build-

ings, lots, grounds, and personal property, the fixtures,

furniture, books, papers, afid appurtenances belonging

and pertaining to the courthouse, jail, and public offices

belonging to any county of this state, and all cemeteries,

public squares, parks, and places, public buildings,

town halls, public markets, buildings for the use of fire

departments and military organizations, and the lots

and grounds thereto belonging and appertaining, owned

or held by any town or incorporated city, or dedicated

by such city or town to health, ornament, or public use,

or for the use of any fire or military company organ-

ized under the lavv^s of the state. No article, liowever,

or species of property mentioned in this section is

exempt from execution issued upon a judgment recov-

ered for its price, or upon a judgment of foreclosure of

a mortgage lien thereon, and no person not a bona-fide

resident of this state shall have the benefit of these

exemptions. No person can claim more than one of the
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exemptions mentioned in the first six subdivisions of

this section." (Itahcs ours).

The section is confused in that it applies only to judg-

ment debtors who are married, or who are the heads of

families, but assuming that it applies to Teton Co-

operative Reservoir Company, it provides that public

offices and buildings, lots, grounds, and personal prop-

erty, the fixtures, furniture, books, papers, and appurt-

enances belonging and pertaining to the courthouse, jail,

and public offices belonging to any county of this state,

are exempt.

It further provides that nothing mentioned in the sec-

tion is exempt from execution issued upon a judgment

recovered for its price * * * and no person not a bona

fide resident of this state shall have the benefit of these

exemptions. The Bill of Intervention of Ackroyd, et al.,

alleges that none of these interveners are residents of

Montana (Bill of Intervention, paragraph II). Brady

Irrigation Company is not asserted to be a public cor-

poration; its claim is that the only title of Teton Co-

operative is a naked legal title. The complaint, the bill

of intervention, and the briefs make claim that the prop-

erty of Teton Co-Operative is appurtenant to the lands

of the stockholders of Brady Irrigation Company and to

the lands within the Bynum Irrigation District. The only

appurtenances exempt by statute are "appurtenances

belonging and pertaining to the court house, jail and

public offices belonging to any county of this state." It

should be understood that we emphatically deny that the

property of Teton Co-Operative is appurtenant, but point



—32—

out the statute to show that even if it were it would not

come within the terms of the statutory exemptions. Inter-

veners Ackroyd, et al., claim that the property of Teton

Co-Operative belongs to the Bynum Irrigation District,

a public corporation, and is public property and therefore

exempt. We emphatically deny this also but at this time

merely point out that it is not Bynum Irrigation District

which urges this position but the contention is put for-

ward by non-resident bondholders holding bonds of the

District and under the statute they are specifically pre-

cluded from having the benefit of the exemptions.

Plaintiff and Interveners Ackroyd, et al., liave failed to

bring themselves within the terms of the statute.

Comparison of the Oregon section of th.e statute quoted

on page 940, and particularly of the last sentence quoted,

with the Montana statute shows that whereas property

of public or municipal corporations of like character to

counties, cities, towns or villages is exempt in Oregon,

in Montana there is no such provision. The Court in

the Eldredge case cites four classifications of property

which are exempt from execution.

The first is the equitable title in land where the legal

title is not in the debtor but in some third person. Much

reliance is placed in the opinion on this classification but

in Montana that kind of property is subject to execution.

Thus, in the case of Stone Ordean Wells Co. vs. Strong,

94 Mont. 20, 29; 20 Pac. (2d) 639, it was held that the

lien of a creditor who seeks to have a conveyance of

realty set aside as fraudulent, may be seized and sold on

execution. Statutes in all respects similar to the Montana
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statute were held to permit the sale of an equitable inter-

est in real property in the following cases:

See: York v. Stone, 34 Pac. (2d) 911, 178 Wash. 280.

Lynch v. Cunningham, 21 Pac. (2d) 154, 131

Cal. App. 164.

The Eldredge case has been strictly limited in Oregon

by the decision of the Supreme Court in a case entitled

"In re Rights to Use of Water of White River and its

Tributaries," 141 Ore. 504, 16 Pac. (2d) 1109, where the

court says on 1115

:

"The right of an irrigation company to own and oper-

ate its irrigation system is a sacred right to real prop-

erty. So also is the right of the water users to use the

water from the S3^stem in accordance with their con-

tracts. See Pleasant View Irrigating Company v. Mil-

ton-Freewater & Hudson Bay Irrigation Company,
16 P. (2d) 939, decided December 13, 1932, by Mr.
Justice Campbell, where he quotes from the case of

Eldredge v. Mill Ditch Company, 90 Ore. 590, 177 P.

939, and it is construed in considering the rights of a

ditch company, organized for the purpose of delivering,

renting, and selling water rights to irrigators. In the

Pleasant View Irrigation Company case the water users

constructed a ditch along the line of the Milton-Free-

water & Pludson Bay Irrigation Company ditch and
claimed the right to the water dating from the time

that they had used it from the Hudson Bay Company's
ditch. The opinion in the case of Eldredge v. Mill Ditch

Company is not authority for the turning over of the

rights of way, reservoirs, reservoir sites, flumes and
ditches of ever\ kind and description of the Wapinitia

Irrigation Company or the Mt. Hood Land & Water
Company. The Eldredge Case is cited by counsel for

respondent, suggesting that 'it is closely approaching

public ownership of irrigation systems.' With this con-

tention we cannot agree."
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The Eldredge case is distinguished by the Supreme Court

of Washington in Opportunity Christian Church v.

Washington Water Power Company, 136 Wash. 116,

238 Pac. 641, where the court says on page 643:

"In the case of Eldredge v. Mih Ditch Co., 90 Ore.

590, 177 P. 939, certain language was used which, in

a general way, tends to support the views of the appel-

lants, but the facts of that case are so different from
those here that we think the language ought not to be

made applicable to this case. The question there was
whether water rights, ditches, etc., held by a mutual
water serving company for the benefit of its members,
could be levied upon and sold to satisfy an execution

against the corporation. It was in discussing this ques-

tion that the court held that the relationship of the

corporation to the members thereof was that of a

holding company, trustee, or agent. The decision of

the court was greatly affected by the statutes of

Oregon, and we are unable to determine from the

reading of the opinion whether the plaintiff in that

action was a stockholder of the water company or

merely had a contract with it whereby it was to furnish

him with the water. In any event, there was not in-

volved any question of a stockholder maintaining a

suit against a third person who had entered into a

contract with the company.

'Tt is our view that the appellants in this case are in

no different relationship with the water company than

any stockholder in any private corporation, and that

the general rules with reference to the maintenance of

suits of this character must apply here."

The case of Canyon Creek Irrigation District v. Mar-

tin, 52 Mont. 339, 159 Pac. 418, is in point here. In that

case one of the important features was that the stock of

the corporation was shown by its articles to have a com-

mercial value, (p. 343). The pleadings in this case show
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that the par value of the stock of Teton Co-Operative

was $150.00 per share. The Articles of Teton Co-Oper-

ative are not at this time before the court but there is

no allegation that the Articles constitute the Co-Operative

a mutual company, and such a showing is necessary on

the pleadings to bring the plaintiff and the interveners,

Ackroyd, et al, within the holding of the Eldredge case,

if the Eldredge case were to be followed.

The next classification in the Eldredge case is property

held by a trustee under an ordinary naked trust. That

situation does not obtain here. Hyink v. Low Line Ir-

rigation Company, 62 Mont. 401, 205 Pac. 236; Dyk v.

Buell Land Company, 70 Mont. 557, 227 Pac. 71, both

of which cases are above analyzed.

The third classification in the Eldredge case concerns

franchises of corporations and rights to an office

—

neither of which are involved here.

The fourth classification is property so involved with

the interest of the public that it cannot be sold without

interfering with the rights of the public. This is not the

law of Montana. Canyon Creek Irrigation District v.

Martin, 52 Mont. 339, 159 P. 418. Completely distin-

guishing the case on the facts, however, is the fact that

// appears from the opinion in the Eldredge case that the

individual stockholders ozvned the land on whicJi the

zvater was used. It is not clear from the opinion whether

they did not also own the actual water rights but it is a

sufficient ground of distinction between the Eldredge

case and the case at bar that the stockholders of Teton

Co-Operative in no instance own any land, the stock being
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held by Brady Irrigation Company and Bynum Irri^^a-

lion District.

Appellant then closes with the argument on page 33

that execution should be enjoined since appellee would

"most probably, realize scarcely anything from the ir-

rigation works." This seems a bit gratuitous under the

complaint, for it is not deducible from it; it also seems

incongruous in a suit in equity. Leaving out of consid-

eration the owners of land in Bynum Irrigation Dis-

trict it appears from paragraph 19 of the complaint on

page 18 that 10,000 acres of Bynum Irrigation District

land is irrigated from the reservoir. So, apart from the

Bynum Irrigation District lands, the sum of $1.89 per

acre on the lands of stockholders of Brady Irrigation

Company would have liquidated the obligation in 1927

(Tr. p. 14) and approximately $3.00 an acre would have

done it after the judgment was obtained. (Tr. p. 14).

Instead of such a simple solution appellant now says that

appellee, having done the work on the construction and

enlargement and repair of the dams and reservoirs of a

private corporation, should be enjoined from realizing on

its judgment because irreparable damage would be done

the stockholders of the Brady Irrigation Company. Obvi-

ously there is no equity in the claims of appellant, Brady

Irrigation Company. It is respectfully submitted that the

lower court properly dismissed the complaint.

THE ACKROYD BRIEF.

We again wish to make certain comments with refer-

ence to the statement of the case. It is nowhere claimed
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that the Hen of the bonds extends to the properties of

the Teton Co-Operative and under the provisions of the

bond that it is a hen "upon ah the land situated in said

Bynum Irrigation District" the reason is apparent. (Tr.

p. 7Z). It is not claimed that the reservoir is in the By-

num District.

The articles of Teton Co-Operative are not pleaded.

The net result of services at cost and at a profit, with

distribution of profits pro rata to the stockholders, is the

same.

On page 6 appellant quotes a conclusion in the plead-

ings that the Teton Co-Operative is only an instru-

mentality or agency of its stockholders but unless con-

clusions are consistent with the facts pleaded they are not

to be taken as admitted by a motion to dismiss.

Halko V.Anderson (Mont.), 93 P. (2d) 956 (Adv.)

The position of appellants, Ackroyd, et al, is stated on

page 9 of the brief and is that Teton Co-Operative has

but a bare legal title which may not be sold under the

judgment and that our only remedy is to compel the dis-

trict to levy charges as taxes to raise the money. Obvi-

ously, we have no right against tlie District. It is not

indebted to us in any way, shape or form, nor do we

have a judgment against it.

Appellant also suggests the right to enforce against

the remaining stockholders, but having contracted with

a corporation and obtained a judgment against it we can-

not, of course, take execution against the property of its

stockholders.

Subdivision A of the brief commencing on page 11 is

devoted to a discussion of the public character of the
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property involved, the argument being based on the

proposition that the Bynum Irrigation District is a pubHc

corporation. Cases are cited from Montana and from

various other jurisdictions. We see no reason to go

beyond the Montana decisions. Once again the Thaanum

case (72 Mont. 213, 232 Pac. 528) defines the nature

of the very district in question. The injunction wsls

sought under a constitutional provision prohibiting the

state and any county, city, town, municipality, or other

subdivision of the state from giving or loaning its credit

in aid of any individual, association or corporation. In

discussing the nature of the Irrigation District the court

said on page 225

:

"Such a district is not the state; neither is it a county,

city, or town. It is not a municipality, for the term
'municipality' refers to a municipal corporation

(Black's Law Dictionary) and in this state only incor-

porated cities and towns are municipal corporations

(Hersey v. Neilson, 47 Mont. 132, Ann. Cas. 1914C,
963, 131 Pac. 30). It remains to be determined whether
an irrigation district is comprehended by the term
'other subdivision of the state.'

"A word or phrase may have different meanings as it

is employed in different connections (Barnes v. Mon-
tana Lumber & Hardware Co., 67 Mont. 481, 216 Pac.

335), and the particular meaning to be attached to it

in a given statute or constitutional provision is to be

measured and controlled by the connection in zvhich it

is employed, the evident purpose of the Act, and the

subject to which it relates. (Northern Pac. Ry. Co. v.

Sanders County, 66 Mont. 608, 214 Pac. 596)."

(Italics ours).

The court held that the irrigation district was not

within the constitutional prohibition, saying on page 227

:
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"Because the state, a county, city, town or municipality

has, and an irrigation district has not, the authority

to impose general taxes, the reason for the restriction

upon the first class of public corporations fails, when
considered with reference to an irrigation district, and
leads to the conclusion that an irrigation district was
not in the contemplation of the framers of our Consti-

tion in drafting section 1, Article XIII, above, or in the

contemplation of the people in adopting it."

Subdivision B of appellant's brief takes up the

Thaanum case. The burden of the argument is that Teton

Co-Operative has legal title to the real estate and that by

its holding in the Thaanum case our Supreme Court held

that "that stock and all it represents, namely, the irriga-

tion system involved became public property in every

sense of that term." As we have pointed out, the

Supreme Court held that the Bynum Irrigation District

had two options and took the one which constituted it

the owner of the corporate stock instead of the owner

of a joint interest. (Supra, page 10.) The argument con-

tinues that there is no difference in fact or in law be-

tween the purchase of stock and the purchase of the

irrigation system, but the Thaanum case and the Teton

County case hold directly to the contrary.

It is then argued that by the purchase of stock the

Teton Co-Operative became a mere holding company,

agent, or trustee for Bynum Irrigation District. This is

directly contrary to the holding in the Hyink and Dyk

case (supra, pp. 25 and 26).

The same thing is applicable to the argument that the

purchase of 80.4% of the stock created the same condi-

tion in legal effect as if the district had bought the
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irrigation system and allowed surplus water to tlie extent

of 19.6% to go to some private persons. (Appellant's

brief p. 20).

This leads, on the same page, to the erroneous con-

clusion that the water rights were acquired under the

Thaanum case and are owned by the Bynum Irrigation

District. This is obviously an attempt to bridge the gap

necessary to bring this case within such decisions as the

Schmitt case, but it is not the law of Montana. It is

obvious that Bynum Irrigation District has no water

rights which it could sell or transfer; all that it could

transfer would be capital stock of Teton Co-Operative.

It is next stated on page 21 that water rights do not

exist apart from the dams, ditches and waters, but this

is directly contrary to the Teton County case, 107 Mont.

330, 85 Pac. (2d) 350, where the court says on 333:

"In the case of Verwolf v. Low Line Irr. Co., 70
Mont. 570, 227 Pac. 68, 71, this court said, 'A water
right—a right to the use of water—while it partakes

of the nature of real estate (Middle Creek Ditch Co.

V. Henry, 15 Mont. 558, 39 Pac. 1054), is not land in

any sense, and, when considered alone and for the pur-

pose of taxation, is personal property."

Appellant then calls attention to this very case stating

that it holds that the irrigation facilities held by Teton

Co-Operative were not subject to taxation but, as we

have pointed out, the reason for the holding was that

their value had already been taken into account in ap-

praising the lands on which the water was used. The

court in that case went behind tlie corporate entity only

to look at the nature of the property taxed and determine
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tliat while the Bynum Irrigation District owned the stock

it did not own the water rights and that their vaUie was

ahready included in the value of the land taxed.

This brings us to Subdivision II on page 23 where the

argument is made that Teton Co-Operative is a mere

trustee of tlie real estate. We have already covered this

point (supra p. 26) and will not here repeat what was

there said. Appellant agrees on page 26 that the

point presented here was not involved in the Schmitt case

and then passes to the Eldredge and Gue cases analyzed

above at pages 27 to 35.

In Northern Pacific Ry. Co. v. Schimmell, 6 Mont.

161, 9 Pac. 889, cited on page 29, the Supreme Court of

Montana held that because the railroad was a military

and post road used for the benefit of the United States

Government, property owned by it and reasonably neces-

sary to its operation was exempt from execution (see

p. 165).

We come now to Subdivision III on page 30, making

the argument that the property may not be sold on

execution because of its public character. The argument

i.s summarized on page 31 stating that first, the statutes

of Montana do not authorize the sale and second, that

it is against public policy. We have shown on page 30

that the statutes do authorize the sale and, moreover, the

Teton Co-Operative is not a public corporation, and that

we do not claim any right to sell the property of Bynum

Irrigation District, which is the only corporation involved

which is claimed to be a public corporation.

The entire argument is based on the false premise that
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llie real estate of Teton Co-Operative belongs to the

Bynum Irrigation District. To begin with, the Montana

cases above cited show that the Bynum Irrigation Dis-

trict has no right in the ditches or reservoir. Bynum

Irrigation District owns no land to which any ditch rights

could be appurtenant and it therefore cannot even have

an easement in the ditches and reservoir but at most has a

contractual right to have water delivered to it.

In the next place Bynum Irrigation District owns only

804 of 1000 shares of the Teton Co-Operative. Yet it

appears to claim title to all of the property of the Co-

Operative. The premise not being correct, the conclusions

<ire necessarily incorrect.

Montana has by statute settled the argument as to the

right to execution. It provides that all real property not

exempt from execution shall be subject to a lien and to

execution. It then provides what property is exempt.

This does not include the property here in question. (This

brief supra p. 30). The argument on page 32 ff. is

beside the point. Moreover, it assumes, as other portions

of the brief assume, that Bynum Irrigation District owns

all of the assets of Teton Co-Operative, whereas, given

its fullest effect, the argument could only go to 80.4%.

The case of U. S. ex rel. Masslich v. Saunders, et al.,

124 F. 124 and 126, quoted from on page 34 involves a

judgment against a city; not against an independent cor-

poration in w^hich the city held stock.

Walkley v. City of Muscatine, 6 Wall. 481, 18 L. ed.

930, referred to as a "controlling case" on page 34 merely
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equity, is the proper method of compelling the levy of a

tax.

Since appellant does not bother to point out what

"general principles" are discussed in California Iron

Yards Co. v. Commissioner of Internal Revenue (C. C. A.

9) 47 Fed. (2d) 514, we will only point out that it

merely holds that the federal statute with reference to

federal income tax matters governs in regard to waivers

of limitations.

Whiteside v. School District No. 5 ct al., 20 Mont. 44,

49 Pac. 445, holds that in the absence of express statu-

tory provisions a mechanics' lien does not attach to a

school building. The case is short and clearly is inapplic-

able. In the first place the execution statute does not

exempt property of the nature here in question, even if

owned by an irrigation district. In the second place, the

conclusion of the court on page 46 shows that the case

does not purport to deal with a direct judgment creditor

who sold property to the trustees, and that the decision

is based largely on the proposition that the claim can be

collected. The court says:

"The appellant contends, hovv^ever, that the very last

clause of sub-division 9 of the exemption statute ren-

ders a school house subject to the levy of an execution.

After providing that public property shall be exempt,

the statute continues: 'But no article or species of

property mentioned in this section shall be exempt from
execution issued upon a judgment recovered for its

price, or upon a mortgage thereon.'

"But we think that the language quoted is entirely in-

applicable to the case of a sub-contractor who is seek-
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ing to foreclose a mechanic's lien. Not having the right

to subject the property to the lien, it should not be
subjected to a sale to enforce such lien. (State v. Tiede-
mann, 69 Mo. 306).

"Whatever may be the rights of a direct judgment
creditor of the school district, who has sold property
to the trustees for public uses, it is certain that the

statute does not mean to limit the previous general

w^ords of exemption by permitting a school house to

be sold under an execution in favor of a sub-contractor

who has no special lien, for a small part of its value,

and perhaps to be forever lost to the school district

before funds could be collected by a tax levy wherewith
to pay the amount of the debt."

The next case cited is State v. Blake (Utah) 20 Pac.

(2d) 871. In that case the court said on page 876 that

the drainage district exercised governmental function,

which is not true of Teton Co-Operative.

In People ex rel. Post, et al, v. San Joaquin Valley

Agri. Assn., et al. (Cal.) 91 Pac. 740, the court said on

page 744 that the association was merely a state agency,

which is likewise not true of Teton Co-Operative.

Sherman County Irr. & Water Power & Improvement

Co. V. Drake, et al., (Neb.) 91 N. W. 512, merely held,

as the quotation on page 37 of the brief shows, that in

the absence of a statutory authorization, the property of

the canal company could not be sold on execution. We do

not seek to sell the property of a public corporation, but

of Teton Co-Operative, and the Montana statutes permit

its sale.

Do these interveners come here with clean hands?

Appellant says on page 38 that to get relief in equity,

that is necessary. The bonds they hold give them a lien
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were obviously without value unless the reservoir was

constructed and repaired. They got the benefit of the

work done by appellee. Their investment proved "sour."

So they seek to prevent appellee from realizing on the

contract for the work done by obtaining execution

against the assets of the corporation, controlled by the

Bynum Irrigation District, which contracted to pay for

it. Why? Because, they say, an execution sale would

jeopardize and destroy the rights and liens of interveners.

Against what? They have under their bonds no rights

or liens against the property of Teton Co-Operative. The

execution will not affect the lien against the lands in the

District. It will affect the value of the lands, unless the

judgment is paid, but those lands consist of 47,200 acres

(Tr. p. 11) which benefited directly from the construc-

tion. If the owners had wanted to protect their ability

to get water from Teton Co-Operative, some forty cents

an acre would have done it when the work was finished.

If the owners of Brady Irrigation Company stock had

come in thirty-four cents an acre would have done it.

But, no. Appellee should bear the whole loss so that these

bondholders will be protected in an investment secured by

a lien on lands against which no recourse is sought by

appellee.

There is neither pleaded nor suggested by this appel-

lant any desire or willingness to do equity in any par-

ticular.
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THEORY OF APPELLEE.

To begin with there is no reason that equity should

aid either appellant. Neither pleads any inequity on the

part of appellee or any offer to do equity on the part of

appellants. What it amounts to is that appellee would

lose the balance due it so that the recipients of the bene-

fit of the work which appellee did would get it for

nothing.

THE NATURE OF A WATER RIGHT

A water right in Montana is not real estate. The

nature of a water right is set forth in Verwolf v. Low

Line Irr. Co., 70 Mont. 570, 227 P. 68, where the court

says on 578:

"A water right—a right to the use of water—while it

partakes of the nature of real estate (Middle Creek
Ditch Co. V. Henry, 15 Mont. 558, 39 Pac. 1054), is

not land in any sense, and, when considered alone and
for the purpose of taxation, is personal property.

(Helena Water Works Co. v. Settles, ^7 Mont. 237,

95 Pac. 838)."

See also Maclay vs. Missoula Irrigation District, 90 Mont.

344, 353, 3 P. (2d) 286, and Smith vs. Denniff, 24 Mont.

20, 60 Pac. 398.

An easement for the conveyance of water across the

land of another is an interest in real estate. (Smith v.

Denniff). The burden of proving that a water right

passes with a conveyance, which is generally spoken of

as the burden of proving that a water right is appurten-

ant, is upon the person alleging it.
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Hayes v. Buzzard, 31 Mont. 74, 82, 77 Pac. 423.

Smith V. Denniff, 24 Mont. 20, 60 Pac. 398.

That being so the complaint must demonstrate that the

v>ater right is such "appurtenance" in order to state a

cause of action. The question of whether a right to the

use of water represented b}^ stock is such an "appurten-

ance" is a question of fact.

Yehowstone Vallev Co. v. Associated Mortgage
Investors, 88 Mont. 7Z, 290 Pac. 255.

The stockholder entitled to the use of a portion of the

water of the corporation by reason of ownership of stock

is not a tenant in common in the property of the corpor-

ation and the corporation is not a trustee for the stock-

holders.

Hvink V. Low Line Irr. Co., 62 ]\Iont. 401, 205

Pac. 236.

Dyk V. Buell Land Co., 70 Mont. 557, 227 Pac. 71.

A corporation acquiring a reservoir and storing water

to irrigate the lands of its stockholders, with a corporate

stock which is commercially valued and with broad

powers set forth in its articles as to the disposition of

water, is not a mutual concern with functions of carriage

only and its articles and not its by-laws determine its

essential nature.

Canyon Creek Irr. District v. I^Iartin, 52 Mont.

339, 159 P. 418.

THE RIGHT TO EXECUTION.

The only property exempt from execution in Montana

is that which is specifically exempt. Section 9428,

R. C. M. 1935.
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The only exemption which might apply is Subdivision

10, Section 9428. We will not repeat the argument as to

the property covered by that exemption. There are, how-

ever, other provisions of that section which are important

at this time. These provisions read as follows:

"No article, however, or species of property men-
tioned in this section is exempt from execution issued

upon a judgment recovered for its price, or upon a

judgment of foreclosure of a mortgage lien thereon,

and no person not a bona fide resident of this state

shall have the benefit of these exemptions."

It is alleged in the complaint (paragraph 12, Tr. p.

12-14) that the judgment of Winston Bros. Company is

based on a promissory note for the balance due on a con-

tract for the enlargement and improvement of the reser-

voir. The judgment is therefore for the price of the

enlarged or improved reservoir and for this reason would

not be exempt even if it were a court house or jail, or

any other species of property specifically described.

Furthermore, the Interveners, Ackroyd, et al, are all

nonresidents of Montana and subdivision 10 provides

that no person not a bona fide resident of the state shall

have the benefit of any of the exemptions set forth in

subdivision 10.

NEITHER THE WATER NOR THE STOCK IS

APPURTENANT TO ANY LAND.

With the above statement of the principles involved it

readily becomes apparent that no stockholder of Brady

Irrigation Company and no owner of land within the

Bynum Irrigation District has any water right which

could give him any rights in a ditch or reservoir.
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Under the allegations of the complaint and of the bill of

intervention either Brady Irrigation Company or Bynum

Irrigation District has the right to sell or dispose of tlie

water to the use of which it is entitled by reason of its

stock ownership to any person or for any person (by-law

/\-l, Tr. p. 8). If either stockholder ties itself up by con-

tract to deliver a proportion of its water to a given person,

it does not make any water appurtenant to the land of the

stockholder for it can supply either water which it has

appropriated or which it may obtain from any other

source. Brady Irrigation Company has its own appropri-

ations. (Tr. p. 5). As a matter of fact Brady Irrigation

Company has no contract or other obligation to deliver

any water obtained through stock ownership in Teton

Co-Operative. Its obligations are set forth in its by-laws.

(Tr. p. 6). The waters of Teton Co-Operative are neither

appropriated nor diverted by Brady Irrigation Company.

Under these circumstances stock in Brady Irrigation

Company might come within the purview of the Schmitt

case. That would depend on the facts, but if the stock in

Teton Co-Operative is appurtenant it must be appurt-

enant to some land. If it were appurtenant to the land

of a stockholder of Brady Irrigation Company, or to the

land of a land owner in Bynum Irrigation District, it

would pass with the land. Obviously this is impossible.

The Brady Irrigation Company, moreover, owns no land

to which rights could be appurtenant and the same is

true of the Bynum Irrigation District. The right of a

stockholder of Brady Irrigation Company to the use of
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water is dependent on the rules and regulations of the

corporation. (See by-law A-1 set forth in the complaint

and the brief of Appellant Brady Irrigation Company).

The right of a landowner in Bynum Irrigation District

to the use of water depends on an apportionment by the

Commissioners (Section 7207.2, R. C. M. 1935). That

section reads as follows

:

''Commissioners' power to regulate, supervise, appor-
tion and control distribution of water. In addition to

all other powers granted them by the laws of Montana,
boards of commissioners of all irrigation districts now
or hereafter organized under any law of this state,

shall have the power and authority to regulate, super
vise, apportion and control the furnishing and delivery

of water through the distribution system of the dis-

trict; provided, that such authority to regulate, super-

vise, apportion and control shall not apply to users who
have water rights or ditch rights, established, acquired

by court decree, use, appropriation or otherwise, at the

time or prior to the organization of such district, with-

out regard to whether said distribution system, or any
portion thereof belongs to the district or to the owner
of lands served by said district."

It is apparent that the legislature contemplated that land-

owners might have water rights or ditch rights prior to

the organization of the district and separate and apart

from any rights under the district, but that apart from

such rights the right to the use of water was subject to

an apportionment and control by the commissioners of

the district. The owner of land in the Bynum Irrigation

District could not sell any water right with his land

unless he owned such water right apart from the water

contracts of the district, and in such event he could sell
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it for use on land outside the district. He could not per-

manently dispose of the right of his land to water of the

district unless he also sold his land and in no event could

he by purporting to dispose of his right to the use of

water, free his land from the liability of irrir-ation dis-

trict assessments. An owner of a water right can sell it

apart from and separate from the land.

Maclay v. Missoula Irrigation District, 90 Mont.

344, 3 P. (2d) 286.

Smith V. Denniff, 24 Mont. 20, 60 Pac. 398.

It follows that he does not own any water or water

right.

An owner of land in the Brady Irrigation Company

cannot sell any water right of the Teton Co-Operative.

The following two Colorado cases throw considerable

light on this situation. Oppenlander v. Left-Hand Ditch

Co., 18 Colo. 142, 31 P. 854, where the court said on 857:

"In the next place, Baun's rights to water from Left-

Hand Ditch were dependent upon, and evidenced by,

his two shares of stock. These he could legally transfer

only by assignment on the books of the corporation.

While Baun caused the land to be conveyed to his wnfe

and children, he did not convey the stock, nor does it

appear that he entered into any contract or received

any consideration for the conveyance of the stock. On
the contrary, he retained the stock, and continued to

act as a stockholder of the company, in his own name.

It is true, Baun used the stock as a means of procuring

water for the benefit of the land which had been con-

veyed to his children; but he continued to occupy the

land for his own benefit, while he pledged the stock as

collateral security, and thereby lost it. With the loss of

the stock, he lost all title to the water rights dependent

thereon ; so that neither he, nor his grantees of the
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land, can have any water rights by means of sucli

stock."

and First National Bank of Longmont v. Hastings, 7

Colo. A. 129, 42 Pac. 691, where the court said on 692:

"Water rights belonging to land and stock in a ditch

corporation are two essentially different kinds of prop-
erty. A real-estate owner may have the right to water
for the purpose of irrigating- his land without owning
any ditch stock, and a stockholder in a ditch company
may be without the right to water for irrigation or

without land to irrigate. Water rights for irrigation

are regarded as real property, and shares of stock in a

corporation are personal property. The deed conveyed

all rights in water pertaining to the land described for

the purpose of its irrigation, but it no more conveyed

the grantor's water stock than it conveyed his horses."

No cases are cited to the effect that one not the

owner of a water right can obtain an easement in a ditch

for the conveyance of water. The owner of a water right

in this case is Teton Co-Operative Reservoir Company

and the rights of plaintiff and of Bynum Irrigation Dis-

trict depend on contract with the owner of the water

right.

ESTOPPEL TO ENJOIN EXECUTION.

The same equitable principles apply in a case of this

kind that apply in any other case where equitable relief

is sought.

Atchison v. Peterson, 22 L. Ed. 414, 20 Wall. 507.

This case arose from Montana and involved water rights.

The Court said on page 417:

"But whether, upon a petition or bill asserting that his

prior rights have been thus invaded, a court of equity
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will interfere to restrain the acts of the party com-
plained of, will depend upon the character and extent
of the injury alleged; whether it be irremediable in its

nature ; whether an action at law would afford adequate
remedy; whether the parties are able to respond for
the damages resulting from the injury, and other con-
siderations which ordinarily govern a court of equity
in the exercise of its preventive process of injunction."

It is suggested that Winston Bros. Company has some

other remedy to obtain the payment of its judgment but

any such remedy which it might attempt to enforce

against Bynum Irrigation District property or property

of Brady Irrigation Company, or its stockholders would

be met by the defense that its contract is with Teton

Co-Operative and its judgment against Teton Co-Oper-

ative. In equity if plaintiff or interveners, Ackroyd, et al.,

wish to prevent the sale of the assets of Teton Co-

operative on the ground that they are owned equitably

by plaintiff or Bynum Irrigation District, they should

first offer to do equity by paying or providing for the

payment of the judgment. Both plaintiff and Bynum

Irrigation District have accepted the benefits of the work

done by Winston Bros. That being the case they cannot

now obtain an injunction to prevent the collection of that

judgment.

In Callaghan v. Chilcott Ditch Co., Z7 Colo. 331, 86

Pac. 123, it was held that a stockholder in a ditch com-

pany who had voted for an assessment could not defend

against payment of it on the ground that the stock of the

company was not all paid for as required by the by-laws.

In Nelson v. McAllister Improvement Company, 155
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Ore. 95, 62 Pac. (2d) 950, it was held on page 954 that

where a district improvement water company issued

bonds pursuant to unanimous vote, a member of the

company was estopped to assert a defense that the dis-

trict was formed without the employment of an engineer

to investigate the advisability, which appointment was

required by law.

In High on Injunctions (Fourth Ed.), Sec. 1212, the

following statement appears

:

"Where the conduct of the person complaining has
been such as to amount to a waiver of his right to

object to a proposed conversion of the corporate funds
to other than the uses for which they were originally

intended, he will not be allowed relief in equity against

such use of the funds."

Maryland Savings Institution v. Schroder, 8 Gill & J 93,

is cited in support of this statement. In that case the

syllabus contains the following':

"Where a party reaps profits by his own voluntary act,

founded upon contract with another, he is not as

against the creditors of such other party at liberty to

vacate his contract to their prejudice, and claim to

participate in equity and conscience, upon the insolv-

ency of such other party, equally with his creditors in

his estate and in opposition to the terms and effects

of the original agreement."

In Thompson on Corporations, Section 2092 contains

ihe following:

"The principle (estoppel) is especially operative upon

participating stockholders who own a controlling inter-

est in the stock"

and in the 1931 Supplement to Thompson on Corpora-

tions, Section 2092 reads:
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"Corporate bonds in the hands of bona fide holders
cannot be repudiated by the stockholders, where the

proceeds of such bonds are retained by the corpora-
tion." Citing- Gibson v. Kansas City Refining- Co., 32
Fed. (2d) 658.

None of these cases are directly in point but all of them

lead inevitably to the conclusion that the stockholders of

Teton Co-Operative, having taken advantage of the

benefits of the contract upon which the judgment of

Winston Bros. Company is based, cannot now in equity

prevent a sale of the assets of the corporation, at least

without offering to pay the judgment, which they have

not done.

The Montana cases demonstrate that Teton Co-

(Jperative has more than a naked legal title to its property

and in fact that it has legal title not even subject to ease-

ments but possibly subject to certain contract rights.

Such a right can be sold on execution. This is well ex-

emplified in the case of Drysdale's Appeal, 15 Pennsyl-

vania State Reports, 457. As these reports are not readily

available and as the decision is brief, we will set it forth

in full

:

"The o])inion of the court was delivered April 7-, 1851,

by Gibson, C. J. The lot in question was purchased by

the congregation, and the title to it was vested in some
of the members in trust, to permit it to be used as a

church and school-house. The church was erected, but

it was encumbered with mechanics' liens; and to relieve

the congregation from the immediate pressure of

them. Dr. Ely agreed with five others to purchase

them, and give the congregation time to extinguish

them. They were transferred to him, and paid for with

money advanced by the associates in unequal propor-
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tions. After reasonable indulgence, they found that
nothnig had been, or probably would be done by the
congregation; and they agreed to bring the property
to the hammer, vest the title in Dr. Ely' in trust to sell
It, pay their advances out of the proceeds, and give the
surplus, if any, to the congregation. It was sold by the
sheriff and conveyed to Dr. Ely, who executed a dec-
laration of trust stating the terms of the agreement;
and the question is, whether he acquired, by' the sher-
iff's deed, an interest which could be bound by a judg-
ment.

"Unlike the beneficiaries in Allison v. Wilson, and
Morris v. Brenizer, who had only an interest in the
execution of a power, he had an estate in the soil. He
had the legal title, which always may be bound to the
extent of the beneficial interest covered by it. It was
divested by the sale; and as it certainly rested some-
where, it passed by the sheriff's conveyance to the

purchaser. The auditor erred in reporting that it was
purchased by Dr. Ely for the congregation on the orig-

inal trusts; the declaration of trust shows it was not.

It was purchased to sell it again to any one who would
pay for it; and it had been found that the congregation

could not. Dr. Ely was a trustee of the title, not for the

congregation beyond its interest in the possibility of

a surplus, but for his associates and himself. He was a

trustee with a beneficial interest of his own; and it is

immaterial whether his equitable estate merged in the

legal estate or not. As he had a successor, who could

execute the trust only by selling the title entire, it may
be assumed that it did not; but his equitable estate in

the soil remained in him; and it is not to be disputed

that such an estate may be bound by judgment.

"We are, therefore, of opinion and it is so ordered

that the decree of the Common Pleas be reversed so

far as regards the appellant's judgment, which is de-

creed to be paid out of the fund in court in its order."



This court will not enjoin execution in state court.

High on Injunctions (Fourth Ed.) Sec. 268, after dis-

cussing the history of the cjuestion, states

:

"The latter and, unquestionabl}^ the better doctrine,

however, of the federal courts is Uiat they will not
interfere by injunction to prevent a sale of one's prop-

erty under execution ag'ainst a third person, issued

from a state court, but will leave the party complain-

ing to seek his remedy in the state forum." Citing the

following cases

:

Daley v. Sheriff, 1 Woods 175.

American Ass'n v. Hurd, 59 F. 1.

Mills v. Provident Loan & T. Co., 100 F. 344.

THE LOWER COURT'S DECISION.

We respectfully refer this court to the decision of the

lower court reported in 27 F. Supp. 503. We submit it is

well reasoned and correct. No new cases affecting the

result are cited. The situation is',iyell summed up in the

following quotation from page 508:

"This case presents rather a difficult situation for all

concerned, and the difficulty is not likely to end with

this decision, but the court has endeavored to keep in

view the way to substantial justice. Of course, the best

way out is to make arrangement for the payment of

the judgment. It is quite evident. that all who are using

water from this reservoir are deriving benefit from

the improvements made by defendant, in fact they are

the chief beneficiaries."
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It is respectfully submitted that the judgments of dis-

missal should be affirmed.

R. H. GLOVER,
S. B. CHASE, JR.,

JOHN D. STEPHENSON,
Attorneys for Appellee,

Winston Bros. Company.
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ARGUMENT
Counsel for appellee, on page 8, and again on page 48,

of their brief, contend that neither the water appropriated

and diverted by Teton Cooperative Reservoir Company, nor

the stock which entitles the owners to a certain proportion

of such water, is appurtenant to the land. This argument is

based upon the fact that neither the Brady Irrigation Com-

pany or the Bynum Irrigation District own any land to

which water or stock could become appurtenant.

In Paragraph VI of the Complaint of Brady Irrigation

Company, it is alleged that the Teton Cooperative Reser-

voir Company, ever since its organization has been and is

now operated solely and only for the purpose of delivering

water for irrigation and domestic purposes for the irri-

gation of lands owned or controlled by its stockholders.

Its only income has been derived from assessments levied

against its outstanding capital stock and the proceeds of

sales of the same. The money thus obtained has been

used only for the purpose of constructing, maintaining

and repairing the irrigation facilities (R. p. 7). In Para-

graph IX of the Complaint of the Brady Irrigation Com-

pany it is alleged that the Teton Cooperative Reservoir

Company has constructed on the lands held by it, certain

irrigation works for the sole purpose of storing and sup-

plying water for irrigation and domestic purposes to its

stockholders, which had theretofore been appropriated by

it (R. p. 10). It is clear from the allegations of the Com-

plaint that the Teton Cooperative Reservoir Company

never at any time since its organization, used any of the

water which was appropriated by the Company for irri-

gation purposes on land owned by this Reservoir Com-
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pany. The purpose of its organization was to supply

water to its stockholders. It has been repeatedly held in

Montana that an appropriator of water for irrigation

purposes need not be either an owner or in possession of

land in order to make a valid appropriation for irrigation

purposes. Toohey vs. Campbell, 24 Mont. 13, 60 Pac. 396;

Smith vs. Denniff, 24 Mont. 20, 60 Pac. 398; Bailey, et

al. vs. Tintinger, et al., 45 Mont. 154; Thomas, et al. vs.

Ball, et al., 66 Mont. 161, 213 Pac. 597; St. Onge, et al.

vs. Blakely, et al, 76 Mont. 1, 245 Pac. 532.

In Bailey, et al. vs. Tintinger, 45 Mont. 154, 122 Pac.

575, Lee, Hall and Hatch filed notices of appropriation

of 5000 inches of water of Big Timber Creek in 1892,

and commenced construction of a distributing system.

This appropriation was for the purpose of irrigating

lands upon which they had some claim, as well as to sell,

rent and otherwise distribute water to other persons.

Some work was commenced on the construction of a dis-

tributing system by the three appropriators. Thereafter,

Hatch succeeded to the interests of Hall and Lee, and

continued the work to such an extent that small quanti-

ties of water were used during 1894 through the main

canal. In 1895, one Wormser succeeded to the rights of

Hatch. About the time that Wormser succeeded to the

rights of the appropriators, Holland Irrigation Canal

Company was organized under the laws of the State of

Montana, for the purpose of constructing a canal system

upon the north fork of Big Timber Creek to irrigate

lands lying in the vicinity and to sell, rent or otherwise

dispose of water for irrigation and other purposes.
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Immediately after its organization, Holland Irrigation

Canal Company succeeded to the rights of Wormser, and

thereafter, extended the main canal until it was approxi-

mately eight to ten miles long, and substantially com-

pleted. By mesne conveyances, Glass-Lindsay Land Com-

pany, a corporation, became the owner of the rights

acquired by the Holland Irrigation Canal Company and

thereafter did considerable work on one section of the

canal. The Glass-Landsay Land Company was organ-

ized under the laws of the State of Montana with au-

thority to purchase or construct an irrigation system

and to sell, rent or otherwise dispose of water for the irri-

gation of lands lying immediately tributary to the main

canal. In the action to determine the relative rights of

parties to the use of waters of Big Timber Creek and

its tributaries, one of the principal questions which arose

in the case was whether or not a corporation which does

not own, control or possess any land can make a valid

appropriation of water for irrigation purposes, when or-

ganized for the purpose of selling or renting water to

settlers. Mr. Justice Holloway, in disposing of this ques-

tion, said:

"To deny the right of a public service corporation to

make an appropriation independently of its present or

future customers and to have a definite time fixed at

which its right attaches, would be to discourage the

formation of such corporations and greatly retard the

reclamation of arid lands in localities where the mag-
nitude of the undertaking is too great for individual

enterprise, if, indeed, it would not defeat the object

and purpose of the United States in its great reclama-

tion projects, for the United States must proceed in
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making appropriations of water (from the non-navi-

gable streams of this state at least) as a corporation

or individual. (Rev. Codes, sec. 4846; United States v.

Burley (C. C), 172 Fed. 615; Burley v. United States,

179 Fed. 1, 102 C. C A. 429).

It is clearly the public policy of this state to encour-

age these public service corporations in their irrigation

enterprises, and the courts should be reluctant to reach

a conclusion which would militate against that policy.

It is impossible to harmonize the decisions of the

courts upon the subjects presented. Respectable author-

ity can be found holding contrary to our view ; but upon
a consideration of our statutes, the history of the law
of appropriation, and the public policy of this state,

we base our conclusion that, as to a public service cor-

poration, its appropriation is complete when it has fully

complied with the statute and has its distributing sys-

tem completed and is ready and willing to deliver water

to users upon demand, and offers to do so. The right

thus obtained may be lost by abandonment or nonuser

for an unreasonable time (1 Wiel, sec. 569), but can-

not be made to depend for its existence in the first in-

stance upon the voluntary acts of third parties—stran-

gers to its undertaking. The appellant here is a public

service corporation (State ex rel. Milsted v. Butte City

W. Co., 18 Mont. 199, 56 Am. St. Rep. 575, 32 L. R. A.

697, 44 Pac. 966; Gutierres v. Albuquerque L. & I. Co.,

188 U. S. 454, 47 L. Ed. 588, 23 Sup. Ct. Rep. 338;

2 Wiel, sec. 1260), as were its immediate predecessors,

while the original appropriators of the right claimed

by appellant were private individuals.

If our statute does not by express terms, it does by

fair implication, require that, at the time of taking the

initial steps, the claimant must have an intention to

apply the water to a useful or beneficial purpose.

(Power V. Switzer, 20 Mont. 523, 55 Pac. 32; Toohey

V. Campbell, above; Miles v. Butte Electric & Power

Co., above; Smith v. Duff, above.) The law will not

encourage anyone to play the part of the dog in the



manger, and therefore the intention must be bonafide
and not a mere afterthought. (Nevada County & S. C.

Co. vs. Kidd, Z7 Cal. 282.)

The language of Mr. Justice HoUoway to the effect

that a right obtained by a pubHc service corporation or-

ganized for the purpose of supplying water to landown-

ers may be lost by abandonment or nonuser for an un-

reasonable time, is significant. The appropriation can be

made by such corporation but if the purpose of its or-

ganization is carried out, the water can only be applied

to a beneficial use by landowners obtaining water

from such a corporation. Unless the water is applied to

a beneficial use within a reasonable time it may be lost

by reason of an abandonment or nonuser. Therefore, to

recognize the right of such a corporation to make a valid

appropriation, the Court must have recognized the right

of the corporation to transfer the right to use such water

and its irrigation facilities to one who can apply such

water to a beneficial use. A transfer of such a right

from such a corporation to the user of the water would

certainly be a transfer of an easement in the water right

and irrigation facilities.

In Brennan vs. Jones, 101 Mont. 550, 55 Pac. (2d)

697, it was held that where an irrigation company, such

as the Teton Cooperative Reservoir Company in the in-

stant case, conveyed to a water company supplying the

needs of the town, 350 inches of water, and the needs

of the town required only 65 inclies, the irrigation com-

pany was not entitled to the unused portion of the 350

inches thus conveyed, but that the irrigation company
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was obliged to turn such unused portion back into the

Stream from which said water was diverted for use of

subsequent appropriators. In other words, the water

conveyed by the irrigation company to the water com-

pany, consisting of 350 inches, was conveyed for a spe-

cific purpose. If such purpose did not require all of the

350 inches, the surplus not so required could not be used

for any other purpose by the irrigation company. This

rule cannot be upheld on any other ground than that the

water conveyed by an irrigation company can only be

used as an appurtenance for a particular purpose. The

right to the use of the same being limited to the extent

of the conveyance.

In the instant case, the By-laws of both the Teton Co-

operative Reservoir Company and the Brady Irrigation

Company are to the effect that each share of stock of

these companies entitles the holder thereof to the use

during the irrigation season of certain portions of the

water rights and irrigation facilities of the corporations.

We pointed out in our first Brief that these By-laws were

the foundation for an enforceable contract, and since there

is no limit as to time in which these By-laws may be

enforced against the corporation by their stockholders,

the issuance of a share of stock in effect amounted to a

grant of the right to the use of the water appropriated

and the irrigation facilities used in distributing such

water.

The construction of the irrigation system of the Teton

Cooperative Reservoir Company ordinarily would be too

great an undertaking for an individual. The corporation
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was therefore organized to serve many individuals. The

same is true of the Brady Irrigation Company. The Brady

Irrigation Company is merely an agency organized to

distribute water to the landowners who own shares of

stock in this company. When a share of stock of the

Brady Irrigation Company is issued, this Company, by

reason of the provisions of the By-laws set forth in full

in the complaint, transfers an interest in the irrigation

facilities and the water appropriated and distributed by

means of the corporations. A share of stock of the Brady

Irrigation Company is merely a link in the chain of the

title of such owner to a portion of the water and irrigation

tacilities of the reservoir company. We submit that

whether the landowners are stockholders of the Teton

Cooperative Reservoir Company, or of the Brady Irriga-

tion Company, their rights would be the same wath re-

spect to the water appropriated and the irrigation facili-

ties constructed by the Teton Cooperative Reservoir Com-

pany.

In support of contention of counsel for appellee, coun-

sel cite several Colorado decisions to the effect that a

deed to land irrigated by means of ownership of stock

in an irrigation company does not convey the grantor's

water stock. The case of First National Bank of Long-

mont vs. Hastings, 7 Colo. A. 129, 42 Pac. 691, is one

of the cases cited. This case was also cited in the Brief

of counsel for the respondent at Page 76 of Vol. 88 of

the Montana Reports, in the case of Yellowstone Valley

Company vs. Associated Mortgage Investors, Inc., et al.,

88 Mont. 7Z, 290 Pac. 255. Mr. Chief Justice Callaway,
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who wrote the decision of the Supreme Court of Montana

in the Yellowstone Valley Company case, in referring

to these Colorado cases, said:

"The doctrine announced in the foregoing cases is

suited to our history and conditions and meets with

our approval. Defendant's counsel cite decisions from
the supreme court of Colorado to sustain the decision

of the lower court, but with these we are unable to

agree."

Therefore, the Colorado cases relied upon by appellee can

have no application to the instant case for the reason

that the Supreme Court of Montana has specifically dis-

approved of the rules announced therein.

It is contended by counsel for appellee that the appel-

lant, Brady Irrigation Company, is estopped to enjoin

an execution in this case and is entitled to none of the

other remedies which might be granted under the Com-

plaint, for the reason that it would be inequitable to grant

any relief. Counsel contend in their Brief that since the

stockholders, including the Brady Irrigation Company,

have taken advantage of the benefits of the contract for

enlarging the reservoir upon which the judgment of

Winston Bros. Company is based should not be granted

any relief because it would be inequitable. We have

pointed out in our first Brief that the indebtedness to

Winston Bros. Company was incurred by the Teton Co-

operative Reservoir Company for the sole purpose of

providing water for the Bynum Irrigation District. All

the benefits derived from the enlargement of this reser-

voir were for the purpose of supplying water to the irri-

gation district. It is alleged in the Complaint that the By-
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num Irrigation District, ever since the making and entry

of the judgment was and is now bankrupt and hope-

lessly insolvent (R. p. 14). Therefore, in order to pre-

vent the sale of the irrigation faciUties under a Writ of

Execution the Brady Irrigation Company would be com-

pelled to pay the whole of the judgment. It is only a

minority stockholder, yet in spite of the fact that it de-

rived none of the benefits from the enlargement of the

reservoir, it would be compelled to shoulder all of the

burden. Certainly any enforcement of the judgment by

a Writ of Execution would be inequitable, so far ts the

Brady Irrigation Company is concerned.

In connection with the argument under the title of es-

toppel, counsel for appellant contend that the Federal

Courts will not prevent a sale of property under a Writ

of Execution issued on a judgment rendered by a State

Court. The decision in the cases cited by counsel on page

57 of appellee's Brief were no doubt based on 28 U. S.

C. A. 379, providing as follows:

"The writ of injunction shall not be granted by any
court of the United States to stay proceedings in any

court of a State, except in cases where such injunc-

tion may be authorized by any law relating to pro-

ceedings in bankruptcy. (R. S. pp. 720; Mar. 3, 1911,

c. 231, pp. 265, 36 Stat. 1162.)"

The statute in question has been construed in a number

of cases and it is generally held that a Federal Court hav-

ing jurisdiction of the parties to a cause has the power

as a court of equity upon grounds of equitable cognizance

to enjoin the enforcement of a final judgment at law in

a State Court upon the usual principles under which the
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courts of equity will enjoin the enforcement of a judg-

ment. The Firestone Tire & Rubber Co. vs. Marlboro

Cotton Mills, 278 Fed. 816; Union Railway Company vs.

Illinois Central Railway Company, 207 Fed. 745, cer-

tiorari denied, 231 U. S. 754, 34 Sup. Ct. 323, 58 L. Ed.

467.

In our first Brief, we pointed out that the District

Court had jurisdiction of this cause, under the Declara-

tory Judgment Act, to declare the rights of the parties

in this case. The District Court also had jurisdiction to

quiet the title of the plaintiff to its stock in the Teton

Cooperative Reservoir Company and to remove the cloud

cast by the judgment. Therefore, relief by means of an

injunction was not the only remedy available to the

plaintiff in the instant case. The suit was properly before

the District Court under two separate and distinct heads

other than an injunction. Under these circumstances, the

Court was not precluded from granting a preliminary

injunction, if necessary, to preserve the rights of the

parties, since the suit was properly before the Court.

Southern Railway Company vs. Simon, 153 Fed. 234.

Since the District Court had the pow^er to grant relief

other than by injunction, it had the power to protect any

judgment which it might render, such as to remove the

cloud from the title of Brady Irrigation Company, or to

declare the rights of the parties. Dietzsch vs. Huidekoper,

103 U. S. 496, 26 L. Ed. 497, Hickey vs. Johnson, 9

Fed. (2d) 498, Sand Springs Home vs. Title Guaranty

and Trust Co., 16 Fed. (2d) 917.
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In Ex Parte Simon, 208 U. S. 144, 28 Sup. Ct. 238,

52 L. Ed. 429, it was said:

"It would be going- far to say that, although the Cir-

cuit Court had power to grant relief by final decree,

it had not power to preserve the rights of the parties

until the final decree should be reached."

Respectfully submitted.

CHURCH & JARDINE,

J. W. FREEMAN,

J. P. FREEMAN,
ERNEST ABEL,

Attorneys for Appellant,

Brady Irrigation Company.
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TO THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT, and THE
HONORABLE JUDGES THEREOF:

Comes now WINSTON BROTHERS COMPANY,
a corporation, Appellee in the above-entitled cause, in

which judgment was rendered by this court on July 17,

1940, remanding the cause to the District Court, and

within thirty days thereafter, files this its petition and

brief in support of petition for rehearing, and for grounds

thereof, respectfully represents

:

L

That the Appellate Court in basing its majority opinion

on the public character of the service that the Reservoir

Company performs to the land in the Bynum District

(page 13 of printed opinion) has overlooked the fact

that the service is not a service for use by, or actually

used by the public generally, but only by a few individ-

uals who own land in the district, and that the Bynum

Irrigation District is not a governmental agency in the

true sense, but only an association of landowners given

power to levy assessments for the purpose of getting their

lands under irrigation, and has not considered the Mon-

tana case of Buffalo Rapids Irrigation District v. Col-

leran, 85 Mont. 466, 279 Pac. 369.

ARGUMENT.
The Bynum Irrigation District is a district created

pursuant to Section 7166 to 7264.18 Revised Codes of

Montana of 1935. Briefly, the statutory provisions pro-

vide for the creation of a district by the District Court

on petition of landowners. The Commissioners of the
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District must be residents of it (Section 7170) and are

elected by vote of the electors of the District (Section

7176). These Commissioners are vested with full powers

of management of the District (Section 7174) including

the right to levy an assessment for the payment of debts

and expenses (Section 7232 ff.). They cannot issue bonds

or levy an assessment for the payment thereof, without

proper proceedings in the District Court (Section 7211).

As appears from Thaaniim vs. Bynum Irrigation Dis-

trict, 232 Pac. 528, 72 Mont. 221, on page 223, the Bynum

Irrigation District was organized to irrigate some 25,000

acres, amounting in all to some thirty-nine square miles,

or only three square miles more than one township.

The owners of this amount of land are the "public"

served by the Teton Cooperative, and the public charac-

ter of the service, which this Court held prevents execu-

tion for payment of this judgment against the Teton

Cooperative for construction and enlargement of the res-

ervoir, is the furnishing of water to be used by the own-

ers of a little more than one township of land.

We do not mean to decry the value of the water or the

desirability of irrigation; but the only sense in which the

"public" or the State is interested is in the increase in

production and the increase in community welfare and

purchasing power. So far as this feature is concerned,

there is no sound practical distinction between the land-

owners in the Bynum Irrigation District and the share-

holders in the Brady Irrigation Company.
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Indeed, there are a number of ways in which the same

result can be accompHshed.

1. A private landowner may appropriate water for

irrigation.

2. A group of water appropriators may build a ditch

jointly and convey the water which they own to their

lands.

3. The same group might form an association or cor-

poration for the same purpose, and, if it owned water

rights or the right to use water, the situation would be

similar to that of Brady Irrigation Company.

4. A water user's association, having a contract with

the United States Government and with its shareholders,

would have the right to levy assessments (Section 7160

R. C. M. 1935).

5. A statutory irrigation district, like the Bynum

Irrigation District, might be formed.

These are only some of the ways in which the same

result—getting water on the land—might be accom-

plished.

The appropriation of water for irrigation of a private

farm is a public use.

Montana Constitution Article III, Section 15; and

Ellinghouse vs. Taylor, 52 Pac. 204, 19 Mont. 462, in

which case the court said on page 464:

''What real distinction is there, so far as the term

'public use' is concerned, between the benefit that re-

sults to a state from the reclamation by artificial irri-

gation of 160 acres of agricultural land owned by one

or two persons, and the reclamation by the same means
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of thousands of acres owned by many different per-

sons living together in one subdivision of the state?

We do not think there is any in principle. The recla-

mation of one small field by means of artificial irriga-

tion promotes the development and adds to the taxable

wealth of the state as well as the reclamation by the

same means of a number of fields. The only difference

is the extent of the benefit."

Section 7201 of the Revised Codes of Montana of 1935,

provides that the use of all water for irrigation of lands

in an irrigation district is a public use, but this is equally

true of an individual appropriation. As stated in the

Ellinghouse case, the question is merely one of degree.

As in every case, the particular facts of the particular

case must decide. It is respectfully submitted that the

furnishing of water for the irrigation of twenty-five

thousand acres, regardless of the form it takes, is not

service of the public character of sufficient importance

to warrant the holding that its property is exempt from

execution, particularly in the face of the statutory law

and the Montana decisions which will be discussed in

Subdivision II of this petition.

Before passing to that subject, however, we call the

attention of the court to three cases bearing directly on

the point now under discussion. The first is Board of

Directors vs. Peterson, 4 Wash. 127, 29 Pac. 995, where

on page 997 of the Pacific Reports the court says:

"The improvement contemplated in the creation of

the district is a local one, in the interest of property

benefited, and has nothing whatever to do with the

taxing power."
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The second case is Board of Directors of Payette-Oregon

Slope Irrigation District vs. Peterson, 64 Ore. 46, 128

Pac. 837. The serious question there presented was as to

the quaHfications of electors within the district. In the

course of considering this question it became important

to determine the nature of an irrigation district, as, if the

organization was municipal, the qualifications of its elec-

tors would be certain ones prescribed by the Constitution.

The court said on page 839:

"On the contrary, in the irrigation districts provided

for here only the land is benefited or burdened, and
only the landowner has any interest in the choice of its

officers, or is in any way concerned in their acts. The
management of the district affairs is solely of the irri-

gation project in the private interest of the landowners,

and therefore the apparent reason for and purpose of

the requirements of section 2, art. 2, as applicable to

elections in municipal or quasi municipal corporations,

fails in the case of the irrigation districts."

This latter case was cited with approval by the Su-

preme Court of Montana in Buffalo Rapids Irrigation

District vs. Colicran, 279 Pac. 369, 85 Mont. 466. The

case is cited on page 479 and in this connection the court

says commencing on ])a^e 478:

"An irrigation district is neither supported by appro-

priation of public funds, by taxation, or by private

donation. True, funds for the maintenance and opera-

tion of the district are raised by assessments levied

against the property within the district, but these levies

are in the nature of special assessments for local

improvements (In re Valley Center Drain District, 64
Mont. 545, 211 Pac. 218), entirely distinct from gen-

eral taxes for state, county, school district, and numici-

pal purposes (Lainhart v. Catts, 73 Fla. 735,, 75 South.
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47) ; they may even be levied ag^ainst public property
in spite of the constitutional exemption (State ex rel.

City of Great Falls v. Jeffries, 83 Mont. Ill, 270 Pac.

638; City of Kalispell v. School District, above); and
no part of the revenue derived therefrom reaches the

coffers of the state or its political subdivisions organ-
ized for governmental purposes.

Further, while it is declared that irrigation districts

are created to promote the welfare of the state, the

state as a whole, the counties and school districts

within which such districts may lie are benefited only

incidentally by reason of the increased valuations placed

on the lands within the districts because of the special

improvements made thereon and the increased pros-

perity of the owners of the land. The direct benefit

accrues to the land improved and the owners thereof.

(Boards of Directors of Payette Oregon Irrigation

District v. Peterson, above). Irrigation districts are

not created zvitJi a viczv to benefit the state or to

organize a corporation for the discharge of govern-

mental functions in addition to, or in aid of, the tisual

goi'ernniental departments or agencies, but in order

to promote the material prosperity of the few owning

property within their boundaries just as truly as are

manufacturing plants established or mines and oil

wells developed. In so far as each of these projects

bring into being new sources of revenue to the state,

they promote the welfare of the state, but the mere

production of additional values or property does not,

in itself, warrant the exemption of the property from
taxation, so long as that production is accomplished

for private gain." (Emphasis supplied).

That case will be more fully discussed in the next

subdivision of tlie brief as it involves exemption from

taxation of property of an irrigation district. But it is

to be noted that what is said in the above quotation,
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and particularly the portion emphasized, directly supports

the arguments made under this subdivision and removes

the property of an irrigation district from any rule

exempting property from execution because of its im-

portance to the public generally, or because it is property

of a governmental agency used in governmental affairs.

11.

That the Appellate Court, in basing its majority

opinion on the proposition that although not specifically

exempted by statute, the property in question was none-

theless exempt for the reason that,

"To argue that the state actually intended to exempt
property used by the counties and cities and towns
from foreclosure of liens and to permit foreclosure

upon property belonging to the state or used by the

sovereign authority of the state for public purposes

would be extending the meaning of 10703 Rev. Stat.,

supra, far beyond any possible remedial purpose sought

to be effected by its enactment. In view of the extra-

ordinary effect such a construction would have upon
the powers of the state to protect its own prop-

erty and activities, we can but arrive at the conclusion

that no such construction was ever intended and that

the legislature was laboring under some misapprehen-

sion that the sovereign power referred to herein and

which by implication is reaffirmed by 10703 R. S. M.,

did not extend to counties and cities and towns." (See

page 12 of printed opinion of this Court)

did not take into consideration certain Montana statutes

and decisions not called to its attention for the reason

that the proposition was not argued in the prior pro-

ceeding.
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ARGUMENT.
These statutes and decisions are as follows

:

1. Although property of a county is expressly ex-

empt from execution, Section 4450 provides for the pay-

ment and collection of judgments against counties.

2. Sections 5084 and 5085 cover th.e same situation

with regard to cities and towns.

3. The State of Montana may not he sued without

its consent, (State ex rel. Freebourn vs. Yellowstone

County, 108 Mont. 21 at 27, 88 Pac. (2d) 69) and

hence no judgment is possible unless the state has con-

sented to be sued. Provision for allowance or rejection

of claims against the state by its Board of Examiners

is made by statute. (Sections 238 ff.) In case of claims

for which no appropriation is made, tl'C Board of Ex-

aminers must audit the claim and if they approve it,

transmit it to the Legislative Assembly with a statement

c»f their approval. (Section 241.)

The opinion of this court indicates on page 12 that

it is the opinion of this court that in connection with

the enactments with reference to exemption from exe-

cution, the Legislature had not covered tlie situation

sufficiently to protect the State from h.aving a levy of

execution against its property.

An examination of the statutes sliows that tlie situa-

tion is thoroughly covered. The Legislature had no oc-

casion to mention state owned property in the exemp-

tions, for tliere was adequate provision made for the

payment of claims against the vState, and no possibility
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of any judgment issuing on which an execution could be

based. The enactments as to the payment of claims

against counties and cities and the payment of judgments

against them show a determination on the part of the

Legislature that they should not hide indefinitely behind

the statutory exemption from execution.

The legislation, taken as a whole, shows a well-round-

ed, complete and definite program on the part of the

Legislature to exempt certain public properties in cases

where the agency could be sued, but to make adequate

provision for payment of any judgment that might be

obtained against such agency, together with adequate pro-

vision for payment of just claims against the state, even

if it were not subject to suit. The Legislature did not,

directly or by any reasonable implication, exempt the

property of an irrigation district, and it must always

be borne in mind that we are not now concerned with

the property of an irrigation district but with the

property of a private corporation, a majority of the

stock of which is held by an irrigation district.

4. The case of Buffalo Rapids Irrigation District z's.

Colleran, 85 Aloiit. 466, 279 Pac. 369, cited above, is

closely analagous on this feature of the case. Had it been

anticipated that the case would take the turn which it did,

this case would have been called to the attention of the

court in the brief on appeal. ]t appears from the opinion

in that case, that the irrigation district had acquired

title to certain land within the district because of the

failure of the owner of the land to pay assessments. The



— 10—

question to be considered by the court is stated as fol-

lows on page 469 (reference to pages in this case will

refer to the Montana Report)

:

"Has Custer County the power to assess and levy a tax

upon the land of the plaintiff, the plaintiff being an
irrigation district organized under the laws of the

State of Montana?"

The court stated that the answer was to be found in

the constitutional and statutory provisions on the sub-

ject. The Legislature had undertaken, by what is now

section 7209, to exempt from taxation the bonds issued

under the Act for irrigation districts, and rights of

v^/ay, ditches, flumes, etc., belonging to any irrigation

district.

In the Buffalo Rapids case the court stated that an

irrigation district was "a public corporation for the

promotion of the public welfare." It then continued as

follows

:

"But the mere fact that such a district is a public cor-

poration created for the purpose stated does not nec-

ecessarily exempt its property from taxation; if such

property is to be exempted, it must be by virtue of

the express pronouncement of the Constitution or leg-

islative declaration permitted by the Constitution."

(Page 470).

The court then quoted the provisions of the Constitu-

tion, Article XII, section 2, which provides that "the

property of the United States, the state, counties, cities,

towns, school districts, municipal corporations and public

libraries" should be exempt from taxation. Special at-

tention is called to this paragraph of the opinion which
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ls the second full paragraph on page 470. After quoting

this provision the court adds "that is, public property."

And the court then says "as to this class the provision is

self-executing and mandatory." The second provision

as to the exemption in the Constitution related to char-

itable and educational societies which was not there-

after seriously considered. The court then continued on

page 470:

'Tt will be noted that 'public corporations' are in-

cluded in neither of these classes, unless, as contended

by counsel for the plaintiff, irrigation districts, as pub-
lic corporations, fall within the designation 'municipal

corporations/ or are such component parts of the state

that it may be said that their property is tJie property

of the state. The very fact that the framers of our

Constitution wrote into the fundamental law an exemp-
tion of the public property enumerated is recognition

of the principle that, without such exemption, it would

be subject to taxation (City of Kalispell v. School

District, 45 Mont. 221, Ann. Cas. 1913D, 1101, 122

Pac. 742), and therefore the rule 'expressio unius est

exclusio alterius' applies." (Emphasis supphed).

In discussing these statutes and the rules of statutory

construction, the court says on page 471

:

"Provisions for exemptions mus:t be construed strictly;

nothing is to be implied (Cruse v. FiscJil, above) ; this

rule applies to exemptions of public as well as private

property (Sanitary District v. Gibbons, 293 111., 519,

127 N. E. 691), and anyone seeking immunity from

taxation must show that his property belongs to a class

which is specifically exempted (City of Kalispell v.

School District, above)." (Emphasis supplied).

On page 472 it is stated that an irrigation district is
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not a state, county, city, town, or municipality, the court

saying

:

"Where, then, does the property of an irrigation dis-

trict fit into our constitutional provision so as to en-

title it to exemption? It is neither the state, a county,
city or town (Thaanum v. Bynum Irr. Dist. 72 Mont.,

221, 232 Pac. 528), and, in that opinion, it is emphat-
ically declared that such a district is not a 'municipal-

ity,' for the term is synonymous with 'municipal cor-

poration,' 'and in this state only incorporated cities

and towns are municipal corporations (Hersey v. Neil-

son, 47 Mont. 132, Ann. Cas. 1914C, 963, 131 Pac.
30)."

After pointing out on page 473 that a word or phrase

may have different meanings as it is employed in dif-

ferent connections, the court says

:

"The plaintiff district is entitled to have its property

exempted only if, under the above rules, it can be said

it clearly comes within the term 'municipal corpora-

tions,' or that it is such a subdiinsion, institution or

department of the state as to constitute its property the

property of the state, or that, under some appropriate

designation, within the second class mentioned in the

constitutional provision, its property has been exempted

by statute." (Emphasis supplied).

After discussing several cases from other jurisdictions,

the court came to the following conclusion on page 476:

"It cannot be said that the term 'municipal corporation'

is used in any different sense in section 2, Article XII,

above, than is its synonymous term 'municipality' in

section 1 of Article XIII, considered in Thaanum v.

Bynum Irrigation District, above, and on this au-

thority, and for the further reasons hereinafter given,

we hold that tJie property of an irrigation district is

not exempt from taxation under the specific provision
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exempting the property of 'municipal corporations."

(Emphasis supplied).

The court then turns to the other contentions of the

plaintiff which were in effect that the irrigation dis-

trict is an integral part of the state so as to render its

property exempt from taxation on the theory that it is

in fact property of the state. This argument is very

similar to the theory of this court in its decision that

the property was exempt from execution, although not

specifically stated to be exempt by the statute. As we read

the opinion of this court, it is based on the proposition

that the irrigation district is such a governmental agency

that even though it is not specifically exempted, it must

be held to be exempt because it is in effect the property

of the State of Montana. The Supreme Court of this

state dealt as follows with such an argument on page

476:

"But neither tJie statute nor tJie opinion cited conveys

the idea that an irrigation district is such an integral

part of tJie state as to render its property exonpt from
taxation on tJie theory that it is in fact the property

of the state; on the contrary, the enactment discloses

the legislative intent that only such property of an

irrigation district as is used for governmental pur-

poses should be exejnpt, and further, had the legislature

had in mind that the property of such a corporation

came within the phrase 'property of ^ '-^ ^ the state,'

that body would not have f0lt called upon to enact the

statute, for as to such property the constitutional pro-

vision is self-executing, and the decision questions the

power of the legislature to exempt such property."

(Emphasis supplied).
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And on page 477 the court said:

''It would seem that, in order to come within the rule

which will permit the court to consider the property
of a public corporation the property of the state for

the purpose of exemption from taxation, such corpora-

tion should be so closely engrafted upon the state as to

in fact exercise governmental functions and be sup-

ported, directly or indirectly, by the state." (Emphasis
supplied).

Another feature of the Colleran case deserves special

attention. In 1909 the Montana Legislature passed an act,

which is now vSection 7209 of the Revised Codes, which

provides in part that

" 'the bonds issued under the provisions of this Act,

rights-of-way, ditches, flumes, pipe-lines, dams, water-

rights, reservoirs, and other property of like character,

belonging to any irrigation district, shall not be taxed

for state, county, or municipal purposes.'
"

The Montana Supreme Court, on page 476 of the

Colleran case, after quoting the above language, said

"Of this section Mr. Justice Holloway, speaking for

the court in Crow Creek Irr. Dist. v. Crittenden, 71

Mont., 66, 227 Pac. 63, had this to say: 'Whether the

legislature had the authority to declare such an ex-

emption may be questioned, but no one can be in doubt

that it was dealing with an irrigation district as a part

of the state itself rather than as an enterprise fostered

by the state,' and it is there held that such a district

is a subdivision of the state within the meaning of

section 4893, Revised Codes of 1921, relieving subdi-

visions of the state from the payment of recording

fees."

It is of this statute that the court was speaking when

it stated on pages 476 and 477:
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"But neither the statute nor the opinion cited conveys
the idea that an irrigation district is such an integral
part of the state as to render its property exempt from
taxation on the theory that it is in fact the property
of the state; on the contrary, the enactment discloses
the legislative intent that only such property of an
irrigation district as is used for governmental pur-
poses should be exempt, and further, had the leg-

islature had in mind that the property of such a cor-

poration came within the phrase 'property of * * *

the state,' that body would not have felt called upon to

enact the statute, for as to such property the constitu-

tional provision is self-executing and the decision ques-

tions the power of the legislature to exempt such

property. But, whether that statute is valid or not, it

cannot avail the plaintiff here, as the property in ques-

tion is not included in the statutory exemption."

The logic of the reasoning of the court seems un-

answerable. If the legislature h.ad regarded the property

as property of the State, it never would have passed the

Act. Moreover, doubt as to the constitutionality of Sec-

tion 7209, so far as it exempts the specified property of

the District, was voluntarily expressed by the Supreme

Court in both the Crow Creek and Colleran cases, which

clearly shows that the court did not consider the dams,

reservoirs, and other enumerated property of the Dis-

trict, to be state property or public property.

Applying the analogy to the case at bar, only property

specifically exempted by statute is exempt fron.i execu-

tion on a judgment. (Section 9424). State property is

not mentioned, nor sliould it be. for the State may not

be sued, hence no judgment for damages can be recovered

against it. There is no prohibition in the statutes of a



16

suit against an Irrigation District, and no exemption in

tlie statutes of its property.

The Colleran case is direct authority for the proposi-

tion that, apart from the statute, there could be no ex-

emption of any property of a District from taxation

The same principles apply in the present case; not being

exempt by statute, and being, as our Supreme Court has

said, created "in order to promote the material prosperity

of the few owning property within their boundaries''

there is no reason to hold the property of irrigation dis-

tricts exempt from execution, and, a fortiori, even less to

hold property of the Teton Cooperative exempt.

We point out again that the statutes of Montana pro-

vide that only property specifically exempted shall be

exempt from execution (Section 9424), and that this

property is not so exempt (Section 9427); that this

principle applies to public property as well as private

property, (Colleran case, p. 471); that the exemption

statute declares the policy of the S-tate that no property

is exempt from execution on a judgment recovered for

its price (Section 9427), and that the judgment in this

case is in effect such a judf^ment.

We respectfully submit that, in the light of the de-

cisions and statutes referred to, the holding of this court

that this property may not be sold on execution, at least

so far as it is connected with Bynum Irrigation District,

trenches very close upon judicial legislation in a situa-

tion where adequate provision has been made by the

Legislature and its policy expressly declared to be that
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of limiting property exempt from execution to property

specifically so exempted.

This court has properly held in Smith Engineering

Co., V. Rice, 102 Fed. (2d) 492, that where the common

law is repugnant to Montana statutes, it does not exist

in Montana. In the case at bar this court held "that the

exemption statute does not act to declare the law as to

foreclosure of liens upon the property involved in this

case" (opinion page 12), but we submit that the statutes

and decisions herein referred to compel a different con-

clusion.

Moreover, even if the court should hold that, despite

absence of statutory exemption, state property cannot be

sold, the Colleran case is direct authority that property

of an Irrigation District is not such property.

We sincerely feel that the dissenting opinion is correct

and that the statutory law of the State of Montana must

govern. What has been said above in this brief clearly

distinguishes this situation from the case of Northern

Pacific Railroad Company v. Schimmell, 6 Mont. 161,

9 Pac. 889, which is based upon the proposition that the

jury had found that the safe was a necessary part of the

equipment for the purposes of the business, and that the

franchise having been given by act of Congress making

the road a military and post road, property necessary to

its successful operation could not be seized.

Moreover, it is pointed out in the dissenting opinion,

it was decided prior to the enactment of section 10703.
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It is respectfully submitted that the considerations set

forth in this petition warrant a rehearing.

WHEREFORE, upon the foregoing grounds and

upon the basis of the argument hereinabove made, it is

respectfully urged that this petition for rehearing be

granted, and that upon further consideration the judg-

ment of the lower court may be affirmed.

Respectfully submitted.

R. H. GLOVER,
,S. B. CHASE, JR.,

JOHN D. STEPHENSON,
Attorneys for Petitioner,

410 First National Bank Building,

Great Falls, Montana.
* * *

STATE OF MONTANA,
COUNTY OF CASCADE.

'^^•

JOHN D. STEPHENSON, being first duly sworn

upon oath deposes and says

:

That he is one of the attorneys for the appellee-

petitioner named in the foregoing petition ; that no officer

of said appellee petitioner is within the County of Cas-

cade where affiant resides and where this verification is

made, and that he therefore makes this verification for

and on behalf of said petitioner. That he has read the

foregoing petition, knows the contents thereof, and that

the same is true to the best of his knowledge, informa-

tion and belief.



— 19—

JOHN D. STEPHENSON.
SUBSCRIBED AND SWORN TO before me this

clay of August, 1940.

MARGARET C. INNES,

Notary Public for the State of Mon-

tana. Residing at Great Falls, Mon-

tana. My commission expires August

4, 1942.

* >H >k

CERTIFICATE OF COUNSEL
I, the undersigned, do hereby certify that I am a

counsel in the above-entitled cause for the above-named

petitioner, WINSTON BROS. COMPANY, a corpora-

tion; that in my judgment the foregoing petition is well

founded and that it is not interposed for delay.

JOHN D. STEPI^ENSON.












